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LEGAL INSTITUTES AND BAR ASSOCIATION MEETINGS 


As of October 25, 1949, President W. D. Vance reports the following Legal 
Institutes and Bar Association Meetings have been held or are in immediate 
prospect: 

a. A legal institute, under the supervision of the Bar Association of Northwestern 
Kansas, was held at Hays on October 15th, 1949. Attendance good and interest 
excellent. Mr. LaRue Royce presented the subject of “Corporation or Partner- 
ship” and Mr. C. W. Hughes of Dodge City the subject of Estate, Gift and Income 
Taxes, including other phases. Real benefit resulted to more than forty attorneys 
present. 

. A second legal institute will be held at Colby on December 3rd under the same 
sponsorship and will primarily serve the western part of the district. 


. A legal institute and meeting of the bar at Columbus on November 12th. A sim- 
ilar one will be held at Arkansas City on the same date covering the counties of 
Chautauqua, Cowley, Butler and Sumner—an evening meeting. 

. Other institutes are in the planning state for Baxter Springs, Hutchinson and 
McPherson, which it is believed will materialize during the months of Novem- 
ber and December. 

. The regular semi-annual meeting of the Southwest Kansas Bar Association will 
be held at Dodge City on December 10th—the usual well attended and interest- 
ing meeting is in prospect. 

. A very successful semi-annual meeting of the Central Kansas Bar Association 
was held at Abilene on October 22nd, under the leadership of Mr. John H. Leh- 
man as president. Features of the legal institutes program were included. 
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THE PRESIDENT'S PAGE 
By W. D. VANCE, President 


Bar Association of the State of Kansas 


The same general purposes as set forth on this page in the August, 1949, Bar 
Journal induce continuation thereof. It is gratifying to note that some interest 
has been shown in the suggestions made by your president. The following is 
deemed to be of interest to the members of the association and the legal pro- 
fession: 


a. More than the usual interest is being shown by the attendance and interest in the 
legal institutes and meetings of local and district associations. We suggest con- 
tinued efforts with assurance of real benefits. 


. Particular emphasis is and will be placed upon the work of the Committee on 
Public Relations. Much preliminary work is being done for the purpose of put- 
ting into effect an organized effort to make effective those things which will 
result in a better understanding and appreciation of the legal profession, its value 
to the public in general, and the elimination of false ideas as to the lawyer and 
his work. The cooperation of every member of the association is sought and sug- 
gestions to the committee solicited, all to the end that these ideals may be 
accomplished. 


. REMINDER: Have you notified the editor of the Journal that you will pur- 
chase a copy of the proposed index of the bar journal? If not, do so at once, if 
you want this working tool for your library. See page 22 of August Journal. 


. Your president is making a diligent effort to attend as many of the legal insti- 
tutes and association meetings as possible. Please advise as to planned sessions as 
far in advance as possible. 


. DUES FOR 1950: In the near future notices will be mailed by the Secretary 
for 1950 dues. For the schedule of dues, see page 21 of August Journal. As a 
result of the appeal for voluntary contributions to put the association on a sound 
financial basis, the response was gratifying—we have sufficient funds to cover 
the expenses for the remainder of 1949, if real economy is practiced. Prompt 
payment of the 1950 dues will be necessary to provide for the 1950 expenses and 
the restoration of the BAR JOURNAL to its customary size and necessary con- 
tent. 


. REMEMBER: To arrange for your hotel reservations for the 1950 annual con- 
vention at Wichita—May 25, 26, 27th. Contact Mr. Manford Holly, Attorney— 
212 Petroleum Building, Wichita, for any needed assistance. Confirmation of 
reservations will be made by the hotels. In case cancellation is desired, notice 
must go to the hotel one day prior to date specified or charge may be made 
therefore. A program will be planned that will meet the needs of the various 
activities and subjects with which the average lawyer deals in his every day prac- 
tice. 


Notice other matters specially covered in other portions of this issue of the 
Bar Journal. 
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NEW FEDERAL JUDICIAL CODE* 


By Royce H. SAvAGE, Tulsa, Oklahoma 
United States District Judge for Oklahoma (N.D.) 


The enactment of H.R. 3214 bearing the title, “An Act to revise, codify and 
enact into law Title 28 of the United States Code entitled ‘Judicial Code and 
Judiciary’” was a monumental achievement of utmost importance to the bench 
and Bar. This revision ranks in importance with the Judiciary Act of 1789 and 
the Judicial Code of 1911. 


The purpose of the bill, as the title implies, was to codify and revise the laws 
relating to the federal judiciary and judicial procedure. No revision of these 
laws had been made since 1911, and the judicial code enacted in that year did 
not include all of the laws related to the subject. A tremendous volume of ad- 
ditional legislation in this field had been enacted since 1911. Much of the statu- 
tory material pertaining to the judiciary was in archaic and ambiguous language 
and many statutory provisions had been repealed by implication by later statutes. 
Many statutes relating to procedure had been rendered wholly obsolete by the 
Federal Rules of Civil Procedure. Obviously, the project to codify and revise 
the statutes dealing with the judiciary and its procedures was very much in the 
public interest in order that the law in this important field might be clarified 
and made more readily available. 


Revision, as distinguished from codification, required the substitution of plain 
language for awkward terms, reconciliation of conflicting laws, repeal of super- 
seded sections, and consolidation of related provisions. By enacting the bill into 
positive law as Title 28 of the United States Code, such title thereby became 
the law rather than merely prima facie evidence of the law. As finally enacted, 
the revision included all applicable laws in effect on January 5, 1948. The re- 
vised code became effective on September 1, 1948. 


The Revision Committee of the House, with commendable foresight, enlisted 
the aid of a group of experts in approaching the task: They first obtained the 
services of the West Publishing Company and the Edward Thompson Company, 
two of the leading law publishing firms and compilers of the United States Code. 
An impartial advisory committee was appointed, composed of outstanding men 
with years of practical experience at the Bar and on the bench. The chairman of 
this committee was Judge Floyd E. Thompson, former chief justice of the IIli- 
nois Supreme Court, and among its members were Judge Justin Miller, former 
judge of the United States Court of Appeals for the District of Columbia, Judge 
John B. Sanborn, Judge of the United States Court of Appeals for the Eighth 
Circuit, and Walter P. Armstrong, former president of the American Bar Asso- 
ciation. This committee was ably assisted by Judge John J. Parker, Chief Judge 
of the United States Court of Appeals for the Fourth Circuit, who rendered val- 
uable service as a judicial consultant. Judge Alexander Holtzoff and Professor 
James W. Moore, of Yale University, two experts in the field of federal proce- 
dure, assisted the committee as special consultants. 


*Paper delivered before the Tenth Judicial Circuit at Denver, Colorado, in July, 1949. 
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The Judicial Conference appointed a committee on the revision of the judicial 
code, which likewise made a substantial contribution. Judge Albert B. Maris, 
Judge of the United States Court of Appeals for the Third Circuit was chairman 
of that committee. The Chief Justice appointed a committee of Supreme Court 
judges which aided in the solution of problems pertaining to that court. 

When the work was commenced, letters were mailed to all federal judges, 
United States attorneys, deans of law schools and presidents of Bar Associations 
inviting suggestions and criticisms. Any suggestions received were studied, cata- 
loged and made available to the revision staff. As the work progressed, the ad- 
vice of government officials was sought with respect to problems affecting par- 
ticular departments or agencies. 

The material for revision was divided into six major categories. Part I pro- 
vides for organization of courts; Part II treats of the attorneys and marshals; 
Part III covers court officers and employees; Part IV sets forth the provisions on 
jurisdiction and venue; Part V deals with procedure; and Part VI takes up par- 
ticular proceedings. Within these parts, the subject matter was arranged under 
appropriate chapter heads. The number system adopted makes allowance for 
future legislation. Chapters were given odd numbers leaving the even numbers 
available for related chapters containing future acts. Sufficient section numbers 
were left between chapters to accommodate anticipated growth. 

A clear and uniform style was used. Concise and direct expressions were em- 
ployed rather than verbose, redundant and circuitous language. In many in- 
stances, similar sections were consolidated without making fundamental changes. 
For example, three short sections in Chapter 43 pertaining to appointment, 
tenure and fees of United States commissioners consolidated 51 sections of ex- 
isting law scattered throughout the United States Code Annotated. Section 507 
outlines the duties of United States attorneys and consolidates 14 sections. Sec- 
tion 456, which deals with traveling expenses of judges and Section 553 cover- 
ing expenses of United States marshals consolidate 8 sections each. By such 
consolidation, bulk was reduced and repetitious, overlapping provisions tele- 
scoped with resulting improvement of style and substance. 

In carrying on the work of revision, the committee recognized the inadvisa- 
bility of proposing changes in existing law which might provoke any substantial 
controversies. If the bill had included remedial legislation with respect to con- 
troversial matters, opposition undoubtedly would have developed which would 
have jeopardized the enactment of the bill. It was deemed advisable to avoid 
changes in the existing law that would not meet with substantially unanimous 
approval in order to ensure the success of the undertaking. It was thought that 
the more controversial matters could be settled later by introducing separate 
bills dealing with a particular subject matter. 

While the many changes made by revision of the code are not, with respect to 
each change, perhaps, of great consequence, nevertheless when considered as a 
whole‘ they undoubtedly add up to a very substantial improvement and mod- 
ernization of the law pertaining to the federal judiciary and judicial procedure. 

A bill was recently passed by Congress and approved by the President on May 
24, amending the new code and likewise amending Title 18, entitled “Crimes 
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and Criminal Procedure.” The amending bill was enacted in order to correct 
typographical and other minor errors, make the language of some sections con- 
form more closely to the original law and remove ambiguities and supply omis- 
sions which had been discovered. It also incorporated into revised Title 28 those 
laws enacted by the 80th Congress too late to be included in the revision bill. 
Any reference to particular code provisions will take into account these amend- 
ments. 

There were changes of nomenclature of which the bench and Bar should take 
notice. “The United States Circuit Court of Appeals” is now “The United States 
Court of Appeals.” The Court of Appeals of the District of Columbia is now 
one of the eleven circuit courts. The statutory name of the district court is “The 
United States District Court” for the particular district. The senior judge of a 
court of appeals and of a district court is now known as the “chief judge.” The 
chief justice of the Court of Appeals for the District of Columbia, the chief jus- 
tice of the Court of Claims and the Chief Justice of the District Court for the 
District of Columbia now each bear the title of “chief judge” of their respective 
courts. The justices of such courts are now referred to as judges. The Confer- 
ence of Senior Circuit Judges is now known as the “Judicial Conference of the 
United States.” Its membership consists of the Chief Justice and the chief judge 
of each of the eleven circuits. 


The statutes covering the subject matter of costs to be charged in civil actions 
in the district courts have been consolidated and greatly simplified. One im- 
portant change in procedure has been effected. It is provided that “a bill of costs 
shall be filed in the case and, upon allowance, included in the judgment or de- 
cree.” This provision, in our district, has been implemented by a local rule, re- 
cently adopted. This rule requires the party recovering a judgment for costs to 
file with the clerk, by use of a form that will be provided for that purpose, within 
ten days after entry of judgment a verified bill of costs. The clerk will tax the 
costs upon the filing of the bill, but any items included in the bill may be re- 
viewed by the court if a motion to retax costs is filed within five days. It is im- 
portant to realize that the judgment will not include costs recovered by the pre- 
vailing party unless the bill of costs is filed as required by the rule. Furthermore, 
the action of the clerk in taxing costs in conformity with the bill of costs filed 
becomes final unless the motion to retax is filed within five days. 


The original jurisdiction of the district courts is covered by Chapter 85 of the 
revised code. That chapter consists of six pages containing 29 short sections. 
While Section 41 of the 1940 edition of Title 28, United States Code Annotated, 
contained the jurisdictional provisions pertaining to the district courts at the 
time the judicial code was codified in 1911, thereafter more than 150 additional 
jurisdictional provisions were enacted by Congress which are found in 29 other 
titles of the 1940 edition. The revision did not result in substantial changes in 
the original jurisdiction of the district courts. However, one new jurisdictional 
provision seems to be worthy of special notice. It is provided that “district courts 
shall have original jurisdiction, concurrent with state courts, of any action on a 
bond executed under any law of the United States.” 

Changes have been made in the law relating to venue of the district courts. 
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Diversity cases may be brought only in the district court where all plaintiffs or 
all defendants reside. Actions wherein jurisdiction is not founded solely on di- 
versity of citizenship may be brought only in the district where all defendants 
reside. These provisions do not constitute a departure from the existing law. But 
an additional provision has been inserted to the effect that the residence of a cor- 
poration for venue purposes is in any judicial district in which it is incorporated, 
or licensed to do business or is doing business. This provision obviously enlarges 
the venue of the district courts in actions brought against corporate defendants. 
However, a considerable enlargement of the venue of actions against corpora- 
tions had resulted from the decision of the Supreme Court in Neirbo Company 
v. Bethlehem Shipbuilding Corporation, 308 U. S. 165, holding, in effect, that 
a corporation, by appointing a statutory service agent in compliance with state 
law, thereby consented to be sued in any federal judicial district in such state. 
But this provision fixing the residence of corporations for venue purposes will set 
at rest many complicated questions raised with respect to the application of the 
rule in the Neirbo case. 


Two new provisions have been added which appear to merit special attention. 
First, if a case is filed in a district which does not have venue of the action, the 
court may dismiss or, in the interest of justice, may transfer the cause to any dis- 
trict in which it could have been brought. Of course, timely objection must be 
interposed to the venue, otherwise a waiver results. This is an amended section. 
It originally provided that, if the venue was laid in the wrong district, the court 
“shall” transfer to a district in which the action could have been brought. It be- 
came apparent that a plaintiff might deliberately bring a suit in a district with- 
out venue of the action but where he could get service on a defendant and such 
service would carry over if and when the case was transferred to a district in 
which the action could have been brought. It was thought advisable to vest dis- 
cretion in the court to either dismiss or order the cause transferred in furtherance 
of justice. Second, a district court having venue may, in the interest of justice, 
transfer any civil action to any other district where it might have been brought. 
Two cases were recently decided by the Supreme Court in which the contention 
was made, in one case, that this statute does not authorize transfer of an action 
brought under the Federal Employers Liability Act and, in the other case, that 
it does not authorize the transfer of a case brought by the Government under the 
Clayton Act. These contentions were rejected by the Supreme Court and the 
orders entered by the respective district courts transferring the cases were upheld. 

These two sections authorizing transfer of cases have been implemented by a 
local rule in our district requiring the party procuring an order of transfer to file 
within twenty days in the court to which the cause is removed a certified copy of 
all papers on file in the action. 

The new code effectuates a radical change in the procedure for removal of 
actions from state courts to the federal courts. The new procedure calls for the 
filing in the United States District Court of a verified petition containing a short 
and plain statement of the facts permitting removal, together with a copy of all 
process, pleadings and orders served upon the removing party in the action. The 
petition must be filed within 20 days after the receipt by the defendant, through 
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service or otherwise, of the copy of the initial pleading setting forth the claim for 
relief or within 20 days after service of summons if initial pleading has not been 
filed in court and is not required to be served on defendant, whichever period is 
shorter. If the case stated by the initial pleading is not removable, a petition for 
removal may be filed within 20 days after receipt by the defendant of a copy of 
an amended pleading, motion, order or other paper from which it first may be 
ascertained that the case has become removable. It must be accompanied by a 
bond conditioned for payment of all costs should it be determined that the case 
was improperly removed. Written notice of the filing of the petition and bond 
must be given to all adverse parties and 4 copy of the petition must be filed with 
the clerk of the state court. 


It was apparently contemplated that the provision requiring that a copy of all 
pleadings and orders served in the case in the state court be filed with the peti- 
tion would make available a complete record of the state court proceedings. But 
under Oklahoma procedure, pleadings and orders are not served on the ad- 
versary as is required by the Federal Rules of Civil Procedure. Actual service is 
limited to service of process. In order to take care of this apparent inapplicability 
of the statute to our state procedure and in order to dispose of other questions 
that have arisen, we have adopted a local rule. This rule provides that within 
10 days after filing of the petition and bond, the petitioner shall file with the 
clerk a copy of all pleadings, orders and papers filed in the state court; that proof 
of service of the requisite notice of the filing of the petition and bond and the 
filing of a copy of the petition with the clerk of the state court shall be made by 
the removing party by affidavit filed in the case; that the bond shall be in the 
penal sum of $500, and is to be approved by the clerk. 

One significant change which has been made with respect to removable ac- 
tions is disclosed by the folowing provision: 

“Whenever a separate and independent claim or cause of action, which would be 
removable if sued upon alone, is joined with one or more otherwise non-removable 
claims or causes of action, the entire case may be removed and the district court may 
determine all issues therein, or, in its discretion, may remand all matters not other- 
wise within its original jurisdiction.” 

This language is substituted for the old “separable controversy” provision. Cases 
may not now be removed upon the ground that a separable controversy is dis- 
closed by the petition. A separate and independent claim or cause of action 
within the original jurisdiction of the United States district courts must be al- 
leged. The discretion specifically given to the court to remand all non-remov- 
able causes of action joined with the removable cause of action is noteworthy. 
It was my first impression that the elimination of the “separable controversy” 
provision marked one of the more salutary improvements made. It seems that 
I have never failed to experience difficulty in determining whether a separable 
controversy has been alleged. But a recent experience convinces me that I may 
have about the same difficulty in deciding when a separate and independent 
claim has been stated. 

The chapter on habeas corpus is of great importance and of particular interest 
to the circuit judges and judges of districts in which penal institutions are lo- 
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cated. The problems arising from the frequent resort to the writ of habeas 
corpus by inmates of penal institutions, both federal and state, first received the 
attention of the Judicial Conference of the United States in 1942 when the late 
Chief Justice Stone appointed a committee to make a study of the matter. Judge 
Vaught was a member of that committee. Two separate bills prepared by the 
committee were approved by the conference and caused to be introduced in Con- 
gress. These proposed bills engaged our attention and, at the meeting of our 
conference in 1947, a resolution urging that the bills be passed was unanimously 
adopted. The code provisions enact into law substantially the recommendations 
of the Judicial Conference embodied in these bills. Four important things are 
accomplished by the code provisions pertaining to habeas corpus: (1) repeti- 
tious applications for the writ by persons convicted of crime are forestalled by a 
provision invoking the principle of res judicata in a modified form; (2) a sim- 
plified procedure is established for the hearing of the cases; (3) in respect of 
federal prisoners, provision is made for relief by motion filed in the sentencing 
court and the right to relief by habeas corpus in such cases is extremely limited; 
and (4) in case of state prisoners, resort to the lower federal courts is practically 
eliminted where an adequate remedy is provided by state law. 


One or two other additions might be of interest. Prior to the revision of the 
code, the state law governed the qualifications and exemptions of jurors in the 
federal courts. The new code for the first time sets up a federal standard of 
qualifications for jury service. It is provided, however, that persons who are in- 
competent to serve as jurors in state courts are ineligible to serve in United States 
district courts. Exemptions under state law do not apply. 


A final judgment may now be registered in any other district by merely filing 
a certified copy of the judgment, and may be enforced in the same manner as 
judgments entered in the district where registered. It is not now necessary to 
bring suit on a judgment in another district. The advisory committee on Federal 
Rules of Civil Procedure in 1937 recommended the adoption of a rule provid- 
ing for registration of judgments in other districts but the proposed rule was not 
approved by the Supreme Court. 


This new code covers entirely too much subject matter to justify an attempt 
to outline all of the changes in the law which it brought about. I could only 
hope to hit the high spots and call attention to matters to which I attach some 
importance. If I have succeeded in arousing the curiosity of the members of the 
Bar to the extent that you will be persuaded to examine this code in connection 
with your federal court litigation, I will feel that my undertaking has been a 
success. 
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DISPUTED AREAS OF PROBATE COURT JURISDICTION* 


By EDWIN B. BRABETS 
of the Hutchinson, Kansas, Bar 


Section 8 of Article 3 of the Constitution of the State of Kansas is as follows: 


“Probate court; fees or salary of judge; judge pro tem. There shall be a probate 
court in each county, which shall be a court of record, and have such probate juris- 
diction and care of estates of deceased persons, minors, and persons of unsound 
minds, as may be prescribed by law, and shall have jurisdiction in cases of habeas 
corpus. The court shall consist of one judge, who shall be elected by the qualified 
voters of the county, and hold his office two years. He shall hold court at such times 
and receive for compensation such fees or salary as may be prescribed by law. The 
legislature may provide for the appointment or selection of a probate judge pro tem 
when the probate judge is unavoidably absent or otherwise unable or disqualified to 
sit in any case. 

Under the law of Kansas, prior to July 1, 1939, the probate court’s jurisdic- 
tion and powers were, generally speaking, confined to the probate of wills and 
the appointment of executors and administrators and the jurisdiction and care 
of and ordinary administration upon, estates of deceased persons, minors and 
persons of unsound mind. 

The main provisions of G.S. Kan. 1935 pertaining to the jurisdiction and 
powers of the probate court were contained in the following: 


20-1101. Jurisdiction of probate courts; court of record. 
20-1107. Jurisdiction over trusts and trustees. 

Chapter 22. Decedents Estates. 

Article 1, Chapter 38. Infants, adoption. 

Article 2, Chapter 38. Guardians and wards. 

Article 3, Chapter 38. Dependent or neglected children. 
Article 4, Chapter 38. Juvenile Court. 

Article 5, Chapter 38. Detention on Parental Homes or Farms. 
Articles 1, and 2, Chapter 39, Insane and Incompetent Persons. 
60-2204, and Sec. 8, Art. 3, Const. Habeas Corpus. 


In 1937 the jurisdiction of the probate court was enlarged somewhat by the 
enactment of Chapter 219 of the Session Laws of Kansas for 1937, (Sections 
22-735 to 22-739 inclusive, 1937 Supp. to G.S. Kan. 1935). In Page v. Van 
Tuyl, 150 Kan. 285, our Supreme Court held that 


“Since the enactment of chapter 219 of the Laws of 1937 (GS. 1937 Supp. 22-735 
et seq.) the probate court having jurisdcition to administer an intestate estate, upon 
proper showing, may draw to itself the administration of the real property as well as 
the personal property of the decedent; and in such case its jurisdiction of the entire 
estate is exclusive, and during the pendency of its administration an action for parti- 
tion of the real estate except as sanctioned by section 4 of the act (G.S. 1937 Supp. 
ane cannot be maintained in any district court by an heir or devisee of the 
lent. 


Our new Kansas probate code was enacted by the Legislature in 1939 and 
became effective July 1 of that year. While providing that probate courts shall 
continue to have and exercise the jurisdiction and powers which they had prior 


*Part of the Legal Institute discussion on ‘Probate and Title Work’’ during the 67th Annual Session of the Bar 
Association of Kansas at Topeka, May 27, 1949. 
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to July 1, 1939, this new probate code, as interpreted by our Supreme Court, 
enlarges and increases considerably the jurisdiction and powers of our probate 


courts. 


The new probate code is set forth in Chapter 59 of the 1947 Supp. G.S. Kan. 
1935, and Sections 59-301 and 59-302 provide as follows with respect to the 
jurisdiction and powers of the probate courts: 


Sec. 59-301. Courts of record; original jurisdiction. The probate courts shall be 
courts of record, and, within their respective counties, shall have original jurisdic- 


tion: 
(1) 
(2) 
(3) 


(4) 


(5) 
(6) 


(7) 
(8) 


(10) 
(11) 
(12) 


To admit last wills and testaments to probate. 

To grant and revoke letters testamentary and of administration. 

To direct and control the official acts of executors and administrators, to 
settle their accounts, and to order the distribution of estates. 

Of partnership estates as provided in this act. 

To determine the heirs, devisees, and legatees of decedents. 

To appoint and remove guardians for minors and incompetent persons, to 
make all necessary orders relating to their estates, to direct and control the 
official acts of such guardians, and to settle their accounts. 

To hear and determine cases of habeas corpus. 

Of trusts and powers created by wills admitted to probate, and of trusts and 
powers created by written instruments other than by wills in favor of persons 
subject to guardianship; to appoint and remove trustees for such trusts, to 
make all necessary orders relating to such trust estates, to direct and control 
the official acts of such trustees, and to settle their accounts; but this provi- 
sion shall not affect the jurisdiction of district courts in such cases. 

To appoint and remove trustees of estates of convicts imprisoned in the 
penitentiary under sentence of imprisonment for life, to make all necessary 
orders relating to their estates, to direct and control the official acts of such 
trustees, and to settle their accounts. 

To hold inquests respecting insane persons, and to commit insane persons to 
hospitals for the insane, or elsewhere, for their care and treatment. 

Such other jurisdiction as may be given them by statutes pertaining to par- 
ticular subjects. 

And they shall have and exercise such equitable powers as may be necessary 
and proper fully to hear and determine any matter properly before such 
courts. (L. 1939, ch. 180, Sec. 17; July 1.) 


Sec. 59-302. “Powers of probate courts. The probate courts, in addition to their 
general jurisdiction, shall have power: 
(1) To compel the attendance of witnesses, to examine them on oath, and to pre- 


(2) 


(3) 


(4) 


serve order during proceedings before such courts. 

To issue subpoenas, citations, executions, and attachments, to make orders 
and render judgments and decrees, and to enforce them by any process or 
procedure appropriate for that purpose. 

To issue commissions to take depositions of witnesses either within or with- 
out the state in any matter pending before them: Provided, That in any con- 
tested matter notice of the taking of depositions shall be given as provided by 
law. 

To compel throughout the state the performance of any duty incumbent upon 
any fiduciary appointed by or accounting to such courts. 

To adjourn any hearing with or without terms, but when objection is made 
the adjournment shall be only for cause. 
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(6) To correct and amend their records to make them speak the truth. 

(7) To vacate or modify their orders, judgments, and decrees. 

(8) To order any fiduciary to surrender and deliver property to his successor or 
to distribute it. 

(9) To authorize and confirm contracts made by fiduciaries for the employment 
of attorneys, auditors, accountants, and experts. 


(10) To punish for contempt. (L. 1939, ch. 180, Sec. 18; July 1.) 


Kansans, and particularly Kansas lawyers, had become accustomed to probate 
courts with limited jurisdiction and powers. It was only natural that, following 
the adoption of our new probate code; numerous questions and controversies 
arose concerning the jurisdiction and powers of our newly born probate courts 
and the meaning of the new code with respect thereto. 

Except that in 1935 the probate court was given “exclusive original jurisdic- 
tion of all questions, legal or equitable, arising in the administration and dis- 
tribution” of the estate of a person dying without known heir or will, (Sec. 
22-1207 G.S. Kan. 1935), the probate court in Kansas was not considered to) — 
have any equitable jurisdiction prior to July 1, 1939. 

However, attention is invited to Sub-section (12) of Section 59-301, 1947 
Supp. to G.S. Kan. 1935, which provides that the probate courts of Kansas “shall \ 
have and exercise such equitable powers as may be necessary and proper fully 
to hear and determine any matter before such courts.” 

In the case, In re Estate of Hoover, 156 Kan. 31, in an opinion on a rehearing, 
our Supreme Court held that giving the probate courts jurisdiction to exercise 
equitable powers does not violate the Constitution of the State of Kansas and 
does confer upon probate courts such equity powers as are necessary to decide 
questions properly before such courts. 

Our Supreme Court stated in the case of Erwin v. Erwin, 153 Kan. 703, at , 
page 707: . 

“The modern tendency is to extend the jurisdiction of the probate Court in respect ( 
to matters incident and ancillary to the exercise of its recognized jurisdiction.” 

If Kansas lawyers doubted that Kansas would follow this modern tendency, 
such doubts were allayed when our Supreme Court handed down its opinion in 
the case of Foss v. Wiles, 155 Kan. 262. In this case the Court said: 

“It was the intent and purpose of the framers of the Kansas probate code and of the 
legislature which enacted it to grant to probate courts exclusive original jurisdiction 
over all matters incident and ancillary to the settlement and distribution of decedent 
estates, except as to any matter over which that code expressly confers concurrent 
jurisdiction upon district courts,” 
and 
“Inchided in the general grant of jurisdiction and powers to probate courts is con- 
tained both authority and direction to exercise such equitable powers as may be nec-“ 
essary and proper fully to hear and determine any matter properly before them,” a 
and 
“The Kansas probate code, which authorizes and directs probate courts to exercise 
such equitable powers as may be necessary and proper fully to hear and determine! 


any matter properly before them and which also provides for appeals to the district / ~ 
court with full power of the latter court to hear and determine the action as though 
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that court would have had original jurisdiction of the matter, does not deprive a 
person of any rights, legal or equitable, but merely determines his remedy,” 


and 
“Where a party has an adequate remedy for equitable relief in the probate court and 
that court is exercising its jurisdiction, such party may not invoke the jurisdiction 
of a district court to accomplish the same purpose, 
and held that an action filed in the district court for the specific performance of 
an oral contract with a decedent which challenges the right of the testator and 
the validity of the probated will to pass title to property belonging to a de- 
cedent’s estate to the persons therein named, is in effect an action to contest the 
terms and provisions of the will, over which action district courts now have only 


appellate jurisdiction. 

As might be expected, many of the questions and controversies concerning the 
jurisdiction and powers of our probate courts under our new probate code have 
arisen in cases involving the exercise of equity powers by the probate courts. In 
such cases, and others, our Supreme Court has consistently followed the course, 
referred to in the case of Erwin v. Erwin, supra, as “the modern tendency,” of 
holding that the probate courts have broad, and except where otherwise specif- 


ically provided, exclusive jurisdiction over all matters incident and ancillary to 
the handling of matters over which such courts are given jurisdiction. 

Our Supreme Court has held that the following actions and proceedings must 
be initiated in probate court, the probate court having exclusive original jurisdic- 
tion, and that the district court is without original jurisdiction where probate 
proceedings are pending: 

(a) The admission of wills to probate, the appointment of executors and adminis- 
trators, the supervision of the administration and the final settlement and dis- 
tribution of the estates of decedents. (In Pennington v. Green, 152 Kan. 739, 
an action was brought in district court praying for a declaratory judgment de- 
termining whether or not certain wills were mutual, reciprocal and contractual 
wills, whether they were subject to specific performance as contracts and 
whether a certain will and codicil were effective in disposing of certain prop- 
erty, both wills and codicil having been admitted to probate and said estates 
being in process of administration at the time the action was brought in district 
court. The Supreme Court stated that the declaratory acts of the State of Kan- 
sas never were designed to enable the district court to supersede the functions 
of the probate court in the probate of wills and the ordinary administration 
upon estates. However, in Sharpe v. Sharpe, 164 Kan. 484, where probate pro- 
ceedings were not pending, the Supreme Court held that, since the probate pro- 
ceedings were not pending, no question was involved as to the probate court 
having exclusive original jurisdiction, and the district court had original juris- 
diction under the statute pertaining to declaratory judgments to determine con- 
troversies involving interpretation of deeds, wills and other instruments of 
writing. ) 

(b) An action by the husband of an incompetent wife, for whose estate a guardian 
had theretofore been appointed by the probate court, for the appointment of a 
trustee to join with the husband in the execution, for and in behalf of the in- 
sane wife, of an oik and gas lease on the homestead of the ward. (Starke v. 
Starke, 155 Kan. 331). 

(c) An action to enforce a contract with a decedent to convey or devise land where 
the land is part of the estate of the decedent and the estate is being administered. 

(Dixon v. Fluker, 155 Kan. 399). 
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(d) An action brought for the purpose of getting rid of a will, or of defeating the 
testator’s intent as therein expressed, or of rendering nugatory the provisions of 
the will, such as an action to impose a trust upon real estate devised in a will, 
in contravention of the testator’s intent, and wherein the right of the testator to 
pass title to the devisee is challenged and it is asked that the devisee be directed 
to “reconvey” title. (Yeager v. Yeager, 155 Kan. 734). 

An action against an executrix of an estate then being administered in the pro- 
bate court to enforce specifically an alleged agreement by the decedent to make 
provision in her will for plaintiff. (Swisher v. Bouse, 155 Kan. 797). 

An action to compel the performance of a contract wherein it is alleged that the 
plaintiff and decedent had entered into an orak contract whereby the decedent 
had agreed to leave all his property to plaintiff in return for services performed. 
(Behee v. Beem, 156 Kan. 115). 


An action brought to recover monetary compensation from the estate of a de- 
ceased person for services rendered, where the petition shows upon its face that 
the probate court may be applied to to hear and determine the claim or that the 
issue therein involved is one over which the probate court is already exercising 
jurisdiction. (Egnatic v. Wollard, 156 Kan. 843). 


An action for damages against the estate of a deceased wrongdoer on account 
of wrongful death. (Shively v. Burr, 157 Kan. 336). 


An action by the executors of an estate and by the trustees under an agreement 
between all of the legatees and devisees under a will against a legatee and devisee 
for a money judgment and the sale of the interest of such legatee and devisee in 
satisfaction of the judgment. (Herbel v. Nuss, 158 Kan. 376). 


An action to determine whether a certain clause of a will was void, where such 
will had been admitted to probate and the estate was being administered pur- 
suant to it. (Asendorf v. Asendorf, 162 Kan. 310). 


(k) An action to compel performance of an alleged family settlement agreement 
where the property involved is part of the assets of an estate which is in the 
process of administration at the time the action is brought. (Down v. Austen- 
feld, 162 Kan. 562). 

(1) An action by heirs at law to set aside a deed from decedent to another heir at 
in (Houdashelt v. Sweet, 163 Kan. 97; see also Gebers v. Marquart, 166 Kan. 

). 


As one would have guessed, there have been a number of cases in which it has 
been contended that the probate court had even broader jurisdiction and powers 
than indicated by the cases heretofore cited. However, it cannot and should not 
be assumed that the probate court invariably has exclusive jurisdiction with re- 
spect to every matter with which it is in any way connected, as will be seen by 
the following cases decided by our Supreme Court since the adoption of our new 
probate code: 


(a) In Lumber Co. v. Wyatt, 153 Kan. 214, an action was brought in the District 
Court to foreclose a materialman’s lien against real estate which was the prop- 
erty of a decedent whose estate was in the process of administration at the time 
the action was brought. Although construction had commenced prior to de- 
cedent’s death, the lien statements were not filed until after his death. It was 
contended that where an estate is in the process of administration, the probate 
court has exclusive jurisdiction over claims against the estate and the jurisdic- 
tion of the district court can be invoked only by appeal from the probate court. 
The Supreme Court denied this contention and held that under statutory pro- 
visions the liens attached to the specific real estate from the date construction 
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was commenced and the lien claimants were not precluded from enforcing their 
security by appropriate actions in the district court. ; 

In Johnson v. Best, 156 Kan. 668, an original proceeding in habeas corpus was 
instituted in district court by a mother to recover custody of her minor child 
from one who had been appointed guardian of such child. It was argued that 
the district court had no jurisdiction to entertain a proceeding in habeas corpus 
to determine the mother’s right to the custody of her child since a guardian for 
the person of the child had been appointed by the probate court—in other 
words, that the probate court had such exclusive jurisdiction over the person of 
the ward as to preclude the right of every other court to inquire and determine 
whether the liberty of the child was illegally restrained. However, the Supreme 
Court held that the proceeding was not an action to remove a guardian, within 
the contemplation of the provisions of the probate code, but was a proceeding, 
authorized by the civil code, to test the legality of the restraint of the child's 
liberty, over which proceeding the district court had jurisdiction. 

In Kininmonth v. Carson, 156 Kan. 808, where the probate court ordered the 
administrator of an estate to take possession of all the real property owned by 
decedent, and certain parties were asserting that they had a right to possession 
and title to the real property, it was held that it was the duty of the administrator 
to bring an action to quiet title, that the proper form in which to bring it was 
the district court and that there was nothing in the new probate code to change 
this rule. 

(d) In Sheedy v. Willoughby, 157 Kan. 508, the executor of a decedent's estate 
brought an action in the district court to partition real estate in which the 
testatrix held an undivided interest, the will of the testatrix having directed 
that such undivided interest be sold. The defendants, heirs at law, contended 
that exclusive jurisdiction was in the probate court where administration was 
pending. The district court dismissed the action for want of jurisdiction, but on 
appeal, the Supreme Court held that such an action in partition was properly 
brought in the district court. (However, in Felton v. Rubow, 163 Kan. 82, the 
Supreme Court held that “a district court is without jurisdiction to entertain 
an action brought for the partition of real property by the heir of a decedent 
whose estate is in process of administration in the probate court.” ) 

In the case, In re Estate of Crump, 161 Kan. 154, an independent action was 
brought in the probate court by the guardian of an incompetent ward to annul 
the marriage of such ward which had been consummated prior to the adjudica- 
tion of incompetency. After the commencement of such action, the ward died, 
and such action was revived in the probate court in the name of the adminis- 
trator of the deceased ward. In this case, the Supreme Court said that “although 

| probate courts have enlarged equity powers under the present probate code such. 
/ equitable jurisdiction is only that which ‘may be necessary and proper fully to 

* \ hear and determine any matter properly before such courts’,” and held that the 
“probate court had no jurisdiction to entertain an indepéfident action to annul a 
marriage and that the action should have been dismissed in the probate court. 
The Supreme Court held also that “in the absence of statutory provision other- 
wise, the district court, under the general rule, unquestionably could not acquire 
jurisdiction of the subject matter upon appeal if the probate court had none.” 
In the case, In re Estate of Dix, 161 Kan. 364, a petition was filed in an estate 
proceeding then pending in the probate court to annul the marriage of the 
decedent and for an order removing the administrator, and the probate court 
entered its judgment annulling the marriage. The Supreme Court held that 
“the district court has original and exclusive jurisdiction of an action or pro- 
ceeding, the purpose of which is to alter the status of a husband and wife, and to 
adjudge that their marriage was void because either of the parties was incapable 
from want of understanding of contracting such marriage.” 
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(g) In Bryson v. Phillipps, 164 Kan. 529, where an heir at law sought to partition 
real estate in which he had an undivided interest by reason of inheritance from 
his father, who died intestate and whose estate was not being and never had 
been administered, the Supreme Court held that the district court had original 
jurisdiction to determine the descent and permit partition. 

I have not undertaken to list and analyze all of the cases in which questions 
or disputes have arisen concerning the jurisdiction and powers of the probate 
courts under our new probate code. There have been many such questions and 
disputes, and there undoubtedly will be many more. However, I have attempted 
to call to your attention certain cases involving questions and disputes concern- 
ing the jurisdiction and powers of the probate courts under our new probate 
code with a view to pointing out the definitely enlarged area in which probate 
courts in Kansas now have original and exclusive jurisdiction and illustrating 
the tendency in this state to extend the jurisdiction and powers of the probate 
courts in respect of matters which may be considered to be incident and ancillary 
to the exercise of the jurisdiction granted to the probate courts by our Statutes. _ 


Many lawyers have expressed alarm over the extension of the jurisdiction and 
powers of the probate courts. They have supported their position by arguing 
that probate judges are not required to be lawyers, that they have no knowledge 
of equity and equitable principles and that they should, therefore, not be per- 
mitted to exercise equitable powers. However, as stated in Foss v. Wiles, supra, 
(p. 271), “by the same token it also might be suggested that they should not 
be permitted to apply legal principles.” While agreeing that it is desirable to 
have probate judges who are lawyers and are familiar with the rules of both law 
and equity, I personally do not share the view of the alarmists. It is my judg- 
ment that the extension and broadening of the jurisdiction and powers of the 
probate courts with respect to matters properly before them is logical and sound. 


In the less than ten years since our new probate code became effective, our 
Supreme Court has made tremendous progress and has done a splendid job in 
interpreting the provisions thereof and delineating and defining the jurisdiction 
and powers of the probate courts. The future will unquestionably see further 
refinements made. It is my opinion that the result of this enlargement of the 
jurisdiction and powers of the probate courts has already been, and will continue 
to be the administration of justice in a manner which is both more orderly and 
more satisfactory to lawyers and litigants alike. 
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LEGAL DRAFTSMANSHIP IN OFFICE PRACTICE* 


By PAUL J. DONALDSON 
of the Wichita, Kansas, Bar 


A large number of lawyers agree that the bulk and most lucrative part of their 
practice is office work. A lawyer’s office work mainly consists of conferences 
and research pertaining to legal documents and time spent in preparation of 
such papers. Prevention is preferable to cure and it is a fair statement that pre- 
ventive jurisprudence is the most useful branch of the law in much the same way 
that preventive medicine is the highest and noblest branch of the medical prac- 
tice. The skillful draftsman protects the rights of a client hundreds of times in 
comparison with one time such rights are protected before a judge or jury.' 
Learning draftsmanship in the school of experience exclusively is costly to 
clients; it is costly to the public, and it is costly to the lawyer. It is like learning 
surgery by experience—it is possible but it is tough on the patient and tough on 
the reputation of the surgeon.” 

It takes hard work and plenty of it to become a good draftsman of the legal 
documents entailed by the office practice of a present-day lawyer. The myriad 
varieties and complexities of business transactions pose different problems to 
the draftsman in every instrument he prepares. Since the beginning of time, the 
legal draftsman has defined, established and recorded the relative rights and 
duties of interested parties in every business relationship dreamed of by man in 
his quest of life. In so doing, the legal draftsman has helped establish the com- 
mon law as one of the greatest achievements of the mind of man. 

You need only to read a well-drawn legal document to be conscious of the 
fact that its author did not suddenly decide to get that particular piece of work 
out of the way, call his stenographer, stick his feet up on the desk and dictate. 
Old-time skilled practitioners will tell you that the simplest contract, will or 
opinion, if well drafted, just isn’t concocted in that manner. Concise and clear 
statements of rights and duties must always be carefully thought out and pre- 


pared. 

The industry and experience of a young lawyer will largely determine his 
success as a draftsman of legal documents in office practice. The young lawyer 
is the only one who has a free choice as to whether he will become so skilled. 
Consequently, it is the young lawyer to whom this paper is primarily addressed. 

It is true that for the young lawyer hard work in draftsmanship of office papers 
has but a small immediate monetary reward and sheer dogged determination, 
with no prize to grasp, is apt to become a club to an unwilling spirit. There can 
be, however, an ever present incentive for hard work by the young lawyer in his 
preparation of legal documents, namely “a pride of authorship,” and by that 
phrase is not meant cocksure, know-it-all conceit. It is rather a fine conscience 
in such matters that is scornful even in trifles of work lower than one’s best. 
Sir Frederick Pollock has said that not even the draftsman of an ordinary lease 





*Part of the Legal Institute discussion on “Legal Draftmanship’’ during the 67th Annual Session of the Bar 


Association of Kansas at T: » May 27, 1949. 
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2. Article by Charles A. Beardsley, Volume XVI, the State Bar Journal of the State of California, p. 65. 
















LEGAL DRAFTSMANSHIP IN OFFICE PRACTICE 105 


can produce really good work “unless he has a share of artistic pride in the 
quality of his workmanship apart from the reward he will get for it.” Justice 
Cardoza in his article “Mr. Justice Holmes” quotes Dr. Whitehead as preaching 
the same lesson.’ “Style,” he says, “is the ultimate morality of mind.” “The 
administrator with a sense of style hates waste; the engineer with a sense of style 
economizes his materials; the artisan with a sense of style prefers good work;” 
to which can be added, paraphrasing Justice Cardoza, that a lawyer with a sense 
of style will balk at inaccurate and slipshod draftsmanship. A “pride of author- 
ship,” a “fine conscience” or a “sense of style” is thus a form of honor and 
courage just as we are told is the pursuit of truth always.‘ 

But in what channels should the young lawyer who aspires to become a skilled 
draftsman of documents in office practice thus direct his industry and hard work? 

First of all, the young lawyer must have a thorough grounding in and knowl- 
edge of the law. It is impossible to note the many purely legal requirements 
involved in the preparation of a legal instrument. Certainly, before drafting a 
contract, a working agreement or other type of office document, the young 
lawyer must first ascertain the legal relationship that his client has agreed or de- 
sires to establish. This is not always easy, but is an essential first step in under- 
standing the problems involved. Clients are in a hurry to do certain things and 
in their enthusiasm may fail to envisage a change of conditions, the failure of a 
venture, delay or non performance. The lawyer must use his knowledge of the 
common law to classify the desired relationship; then with a thorough under- 
standing of the rights and duties resulting, he can ascertain the unexpressed in- 
tent of the interested parties and more properly draft the document. Although 
it is a lawyer’s duty to faithfully draft the agreement made by his client, it is 
equally his duty not to allow a client to become involved in a hodgepodge of 
relationships full of conflicting rights and obligations. In such case, the lawyer’s 
duty is not negative but affirmative in ascertaining the result desired by the client 
and achieving such end through the use of clear-cut, legally established and rec- 
ognized concepts. It is the unexpected happening that causes the dispute, but if 
the lawyer has clearly and definitely established the relationship between the 
parties as one of principal and agent, debtor and creditor, or master and servant, 
he can then with a high degree of certainty advise his client of his rights and 
future course of action in event the unexpected happens. The careful draftsman 
has thereby protected his client against circumstances not contemplated. 

The young lawyer-draftsman must also be able to correctly classify the par- 
ticular transaction involved. Possessed with a thorough knowledge of what con- 
stitutes a sale, a bailment, a trust, etc., the lawyer in drafting the particular in- 
strument can label the transaction and give it all the advantage of a concept that 
the common law has been developing for hundreds of years. Uncertainty is 
thereby obviated and on the happening of the unexpected, the lawyer can with 
certainty advise his client in reference thereto. 

After a clear understanding and wording of the legal relationship to be estab- 
lished and the transaction to be consummated, it is always important that the 


3. Selected Writings of Benjamin Nathan Cardoza, edited by Margaret E. Hall, p. 84, 85. 
4. ibid. 
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draftsman evaluate the relative positions of the parties and subject matter in- 
volved from the standpoint of advantage or bargaining power in event default 
occurs. This again demands not only a knowledge of substantive but procedural 
law and its importance should not be overlooked. If your client must take af- 
firmative action to protect himself in event of breach, it is possible that you have 
placed upon him a liability far greater than the profit to be gained. 


There is one other but all important point requiring thorough knowledge 
of the law in drafting legal document. Except for routine correspondence and 
title opinions, practically every legal paper, document or opinion written in of- 
fice practice today entails a tax problem. It is negligence for a lawyer today to 
begin the preparation of any legal instrument without carefully analyzing the 
result. An accountant’s services may be required but the lawyer-draftsman must 
first recognize the problem and be able to intelligently advise his client of pos- 
sible tax liability resulting and methods and procedures to be considered and 
perhaps followed in minimizing the tax result. An otherwise good deal is often 
placed in the category of “not worth the risk” after due consideration is given 
to the tax liability involved. 

But a thorough knowledge of law and legal relationships is not enough. The 
young lawyer who aspires to become a skilled draftsman of legal documents 
must have complete knowledge of any prior negotiations between the parties 
to a proposed instrument, their present wishes and a thorough understanding of 
how business is done by business men not only generally but in the specific field 
of the transaction under consideration. Business knowledge is something that 
must be acquired if a lawyer is to be of proper service to his clients. A man who 
shuts himself up in a law library is unable to fit himself to the practice of draw- 
ing legal papers in day-by-day office practice. The young lawyer must meet and 
know business men and how to discuss their problems with them. If your client 
is a manufacturer, you should learn not only his manufacturing processes, sales 
and shipping methods, but also his labor and personnel policies and problems 
inherent in the manufacture of his products. If your client is an oil man, you 
must learn how leases are acquired, how deals are worked up, of problems en- 
countered in exploring for oil or gas and of the obligations involved in the 
operation of a lease. 

Every business or field of endeavor has its peculiar customs and usages and its 
technical terminology. A certain word or term may have an accepted meaning 
when used in a contract pertaining to a certain trade which it might not have 
if used in a contract pertaining to another business or trade. For example, the 
terms “direct labor,” “indirect expense” or “good accounting practice” have def- 
inite meanings when used concerning which there can be little doubt, but their 
meanings may vary according to the business or operation involved. A “working 
interest” connotes a bundle of obligations and rights clearly understood by men 
in the oil and gas industry, but if such term is used in an instrument involving 
another business, it would have to be defined. If one becomes thoroughly con- 
versant with the peculiar terminology and customs of a given trade, he can use 
such terms with clarity and brevity in drafting an instrument dealing with the 
operations of such business. In such event, if the unexpected situation arises, the 
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clear-cut use of the trade terminology will oftentimes prevent a dispute from 
arising. The draftsman must also appreciate the problems of his client so as to 
understand the importance to him of obligations undertaken. Such knowledge 
will enable the careful lawyer to anticipate pitfalls not contemplated by a client. 
In this way the client’s best interests are served. 


It is of equal importance for the aspiring young draftsman of legal documents 
to work hard at the task of stating clearly, concisely and briefly his thoughts. To 
say too much often confuses the issue. The more words, the more chance of 
being misinterpreted. “Doubtless, millions of dollars wasted every year in liti- 
gation might be saved if men had and used the skill, first to think straight, and 
then, in prosaic laws and contracts and letters, to give clear expression to their 
thoughts.”? 


An eminent attorney has said “in drafting a provision, don’t be satisfied if you 
think it conveys the meaning you intend thereby. Mold it until you are satisfied 
that it conveys no other meaning.”® 


The story is told of an important business executive in New York who had his 
first training as a young lawyer in an office where Dwight Morrow was a part- 
ner. Morrow was interested in an Armory Association in his hometown of 
Englewood, New Jersey. He asked the young lawyer to draw up a constitution 
and by-laws for the association. The young man took the assignment seriously. 
He sent for the constitutions of all similar associations, adopted all their prin- 
cipal provisions and added a lot of new ones of his own. When he had finished, 
he handed Mr. Morrow a document of about fifty pages. Without even looking 
at it, Mr. Morrow handed it back. “I don’t want to read this just yet,” he said. 
“I want you first to re-write it. And in re-writing it, proceed on this basis— 
assume that every word you use is costing you personally one dollar.” A few 
days later the young lawyer came back with a document of a page and a half.’ 


There are a multitude of rules most helpful to the young lawyer in drafting 
legal instruments. The use of good form books is recommended. Form books 
have often been said to be “good servants but bad masters” and few forms can 
be followed blindly or made a substitute for knowledge of the law. But no at- 
torney, however skillful or learned can fail to be helped by the use of good form 
books, especially in suggesting particular clauses which it may be desirable to 
incorporate in a writing and which otherwise might be overlooked.® Be careful 
in your choice of words. Learn to evaluate them. Use terms with a fixed mean- 
ing to describe a particular thing. Always say the same thing in exactly the 
same way. Do not interpret an existing document in referring to it. Be practical 
—advise against the establishment of a trust if it is obvious that the cost of ad- 
ministration will eat up the return on the investment. Be relucant to explain the 
law of contingent remainders to a client owning a small piece of property. Don’t 
advise a corporate form of business enterprise unless you are certain it will be 


. Kelly, Workmanship in Words, p. 141. 

. Tucker, Testamentary Forms and Notes on Wills, p. 494. 
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advantageous to your client. Do not be the author of a will dealing with lim- 
ited property under which the widow will have to deal with herself as guardian 
in attempting to feed and clothe her minor children. . 

These rules and other suggestions all require diligence, hard work and careful 
preparation of all legal documents and writings. A wise lawyer never under- 
estimates the importance of the particular will, contract, articles of incorporation 
or opinion being prepared. For example, one of the most costly lawsuits to a 
certain company resulted from lack of care in preparing the minutes of meetings 
of the Board of Directors and Stockholders. It was a closely held company; they 
said—what’s the use of spending time on minutes of meetings held informally 
once a year. They learned—the expensive way. 

In conclusion, one of the ablest and most successful practitioners that it has 
been my privilege to know still pencils out every legal instrument he prepares, 
even one paragraph letter opinions. The result is that he can say more with 
exactly the intended meaning in one paragraph than the ordinary lawyer can 


say in two pages. 
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LEGAL DRAFTSMANSHIP IN PLEADINGS* 
IN CIVIL ACTIONS 


By T. F. RAILSBACK 
of the Kansas City, Kansas, Bar 


Whoever prepared this program and assigned to me the preparation of a 
paper on the general subject of Legal Draftsmanship, certainly did not expect 
me, in a period of fifteen minutes, to cover this subject in any detail whatsoever. 
Legal draftsmanship may be sub-divided. into a wide variety of subject matter, 
ranging from the preparation of contracts, the drafting of wills, to the pleadings 
in all the different forms of actions. For the purpose of this paper I shall limit 
my discussion to the subject of pleadings in civil actions. 

The pleadings in a civil action are the written allegations, made in alternate 
series by the plaintiff and the defendant, of their respective grounds of action 
and defense, terminating in propositions distinctly affirmed on one side and 
denied on the other, called “the issue.” 

The object of pleading is to ascertain by a process of elimination, matters 
really in controversy between the parties, thus avoiding all discussion and in- 
quiry as to those facts and matters which are not disputed. The effect of this 
process is to simplify the subject matter for the decision of the judge or jury, and 
to save the parties unnecessary trouble and expense which otherwise might be 
incurred in collecting evidence in support of facts which at the trial are found 
to be uncontested, and in rebutting claims which were not advanced or in meet- 
ing allegations which had not been made. 

In its last analysis, the court and the members of the Bar participating in a 
trial, are engaged in a scientific search for the truth, and that search should be- 
come as nearly scientific as it is humanly possible to make it. Essential to such 
a search for the truth along scientific lines, is the proper formulating of plead- 
ings which will, as above noted, result in a clean cut, easily understood issue to 
be decided. 

The result is that all pleadings should scientifically, accurately and carefully 
be formulated, so that when issues are joined, the further search for the truth can 
be pursued by court and counsel in a smooth working, accurate and efficient 
method. 

Far too often, the pleadings in civil actions are carelessly and thoughtlessly 
prepared. Sometimes they are actually sloppy, and far too often, when the cause 
is called for trial, they constitute no real base or beginning point for the further 
search for the truth. 

A considerable part of the reason for careless pleadings grows out of our 
idolatrous worship of precedent, and the unwillingness of the Bar to cast aside 
the ancient forms, in favor of more modern and up-to-date methods of joining 
the issue in the law suit. It is to be remembered that courts are older than 
lawyers, and pleadings existed before attorneys and solicitors. It must be remem- 
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Association of Kansas at Topeka, May 27, 1949. 
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bered that in ancient times, very few people had sufficient education to even read 
and write, but they had courts to which they resorted for the administration of 
justice and the settlement of their quarrels. 

In those times, there usually was employed some member of the community 
who could read and write, and who had some education, and who was capable of 
functioning as clerk of the court. The clerk of the court in those days, did not 
have a vault full of filing cabinets, but he had a large blank book, and when 
people had grievances, they went to the clerk’s office and told him about them, 
and he proceeded to write down in his blank book, page after page, and day after 
day ad seriatim, what this complainant said, and what that respondent replied, 
and thus grew up a legal terminology which was entirely consistent with the 
record made in his book by the clerk, but which when copied later by lawyers 
was entirely out of place and lacked originality and orderliness. 

In the early days, one having a grievance against another, would go to the 
office of the clerk of the court and tell his trouble, and the clerk would get down 
the big book and would make an entry something like this: 

“and now on this 4th day of July, 1676, came Nels Anderson, and complained of 
Andrew Nelson, and complaining did say, that he is a resident of the Village of 
Midlesex in the County of Sussex, in which same village and county the defendant 
resides, and that on or about to-wit, the 1st day of July, 1676, the defendant did 
commit an assault upon him vi et armis, to his great and everlasting damage, etc. etc.” 


Thereupon, the clerk issued the necessary process, copying the same in the same 
book, and caused the defendant to be notified of it, and required him to answer 
by a day certain, and the defendant would come into the clerk’s office, and the 
clerk would get down the book again, and write: 
“And now on this 1st day of August, A.D. 1676, came the defendant Andrew Nel- 
son, and answers the complaint of the plaintiff Nels Anderson, and denies generally 
and specifically, all and singular, each and every allegation, averment and statement 
in the plaintiff's complaint set forth, and prays, etc. etc.” 
And upon learning of this answer, the complainant would again come to the 
clerk’s office, and by his gestures and expostulations would acquaint the clerk 
with the fact that he regarded everything defendant had said as being false, and 
the clerk would then get down the book, and write: 
“And now on this 1st day of September, A.D. 1676, comes the plaintiff and replies 
to the defendant’s answer, and denies generally and specifically, all and singular, etc., 
and throws himself on the country.” 
The latter expression was the equivalent of the modern demand for trial by jury. 

Upon the advent of attorneys at law, they were at a loss how to formulate the 
pleadings in a civil action, and they resorted to the book which the clerks had 
kept over a long period of years, and accordingly they framed their declaration 
or complaint or petition in the same language in which the clerk had recorded 
the spoken words of the plaintiff or complainant, and similarly the answer and 
reply, and strange to relate, with an occasional exception, we use the same term- 
inology in our pleadings today. 

What I regard as one of the most common of unscientific methods employed 
by attorneys in preparing a petition, is the introduction which ranges from the 
simple words, “plaintiff states,” to the expanded expression, “Comes now the 
plaintiff Nels Anderson and for his cause of action against the defendant An- 
drew Nelson, states, alleges and shows to the Court.” 
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When we look at this with a critical eye, it has the same general appearance of 
a hillbilly’s semi-annual letter to his father and mother, in which he says, “I will 
now take my pen in hand to write you a letter to let you know that we are all 
well and hope you are the same.” 

The office of attorney and counselor at law, is a dignified one, one which 2 must 
be respected by the countryside generally, and to that end the requirements for 
admission to the Bar have steadily been increased and made more difficult, re- 
quiring a broader educational base, and proficiency in the use of language. Some 
of the pleadings of our forefathers might have been excused, because no consid- 
erable educational requirements were known, but in this period of higher edu- 
cation, the language employed by every lawyer should be as precise and exact 
as would be employed by one highly educated in the arts and sciences. 


Of course there are those people who have specialized in the use of the Eng- 
lish language and the meaning of words to an extreme, and they actually do not 
speak the same language as other human beings. There was a professor at 
Princeton who taught English, and his fetish was precision in the use of words. 
One afternoon his classes were dismissed early and he went home and found his 
wife away, and he conceived the malicious desire to raid the ice box, and so he 
went to the kitchen. The house was not deserted, however, and there he found 
the more or less attractive French maid, and his thoughts went off food and onto 
something else. While enjoying the attractions of the comely brunette, his wife 
came in the back door, and threw up her hands in holy horror, and said, “Why, 
Henry, I am surprised!” Even under those trying circumstances, the professor 
could not forget his adherence to correct speaking, and so he calmly replied, 
“You are mistaken my dear, you are astonished. We are surprised.” 

Legal draftsmanship, perhaps, need not be carried quite to that extreme, al- 
though frequently the use of the wrong word in the right place will make all the 
difference in the world in the ultimate issue. 

There doesn’t seem to be any particular good reason for starting out a petition 
by an introduction that the plaintiff is now attempting to state a cause of action. 
If he just sets forth boldly and proceeds to set down on paper what he has in 
mind, the defendant will presently learn that that is what he is trying to do. A 
petition well may be drawn without making any advance announcement. The 
Code of Civil Procedure of the State of Kansas is, as the Supreme Court has said 
about the Workmen’s Compensation Law, complete within itself, and undoubt- 
edly it is the simplest set of directions of any state in the Union. It defines what 
every pleading must contain. So far as the petition is concerned, it must contain 
first, the name of the court and the county where the action is brought, and the 
names of the parties plaintiff and defendant, followed by the word “Petition,” 
and that is the first requirement. The second requirement is that it should con- 
tain a statement of the facts constituting the cause of action, in ordinary and con- 
cise language, and without repetition. The third and last requirement, is a de- 
mand of the relief to which the party supposes himself entitled. If of money, the 
amount shall be stated, and if interest be claimed, the date from which it is to be 
computed, and thus you have a petition. 

The first requirement is uniformly met, and when we get down to the word 
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“Petition,” there is nothing more to be said except to put down a statement of 
the facts constituting the cause of action, in ordinary and concise language and 
without repetition. There are certain facts which seem to be necessary in a peti- 
tion, such as a proper description of the plaintiff and defendant. In some in- 
stances, a plaintiff must give his post office address, but not in all of them, and 
this can always be obviated in the cases where it is unnecessary by the simple 
statement that the plaintiff is a resident of Shawnee County, Kansas. To me 
that is the appropriate first line of a petition. 

The next thing is to describe the defendant, that is to say, the defendant is a 
corporation and so forth, or the defendants are co-partners doing business under 
the trade name of so-and-so, or the defendant is a sole trader doing business 
under the trade name of such-and-such. 

From that point on, it is simply necessary in narrative form, to state the facts 
in ordinary and concise language, and state them once and quit. It will be ob- 
served that the Code requires a statement of the facts constituting the cause of 
action, which eliminates a statement of legal conclusions or of the law. The 
Legislature contemplated in framing these provisions, that the courts would 
know the law, which is sometimes the case. Another essential element of a peti- 
tion is a demand of the relief to which the party supposes himself entitled. There 
is nothing said in the Code about prayer, and the Supreme Court frequently has 
announced that the prayer forms no part of the petition, in effect ruling against 
the efficacy of prayer in legal proceedings. 

A common fault is the failure of counsel to make a demand of the relief to 
which he supposes his client entitled, separate and apart from his final prayer. 
I am inclined to think that the prayer is an appendage of by-gone days, for the 
_ simple reason that the Code doesn’t require it. If the plaintiff makes a demand 
for judgment against the defendant for so many dollars with interest from such 
a time, he has complied with the Code provisions. When the defendant files an 
answer denying the facts set up in the petition, an issue is joined, and the case is 
ready to be tried, and the Code provides that upon the result of the trial, judg- 
ment shall be entered by the court. Consequently, a prayer on the end of a peti- 
tion is a simple courtesy, and not an essential requirement. 

If lawyers would constantly regard themselves as officers of the court, and in 
litigation engaged in the solemn and scientific search for the truth, there would 
be little use for motions of any sort, if the plaintiff's attorney religiously followed 
the simple provisions of the Code of Civil Procedure, because he would study the 
facts which he receives from his client, and then set down only so much and so 
many of them as scientifically constitute the cause of action. He would con- 
scientiously avoid the adding of a lot of extraneous matter which so frequently 
becomes the subject of motions to strike, and actually and equally conscientiously 
he would include everything which would apprise the defendant of the nature 
of the plaintiff's claim. 

The millrun of motions filed by the defendant to make a petition more def- 
inite and certain, is one of the most abused pleadings permitted by our coutts, 
and the vast majority of these would be avoidable, if counsel on both sides studied 
the Code and drafted their pleadings in harmony with it. G.S. 60-741 provides 
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that when the allegations of a pleading are so indefinite and uncertain that the 
nature of the charge or defense is not apparent, the court or judge may require 
them to be made definite and certain by amendment. 

Motions to make petitions more definite and certain would diminish almost to 
the vanishing point, if the lawyers on both sides seriously regarded themselves 
as officers of the court, jointly engaged with the court in a scientific search for 
the truth, and would study and attempt to follow the Code provision on the sub- 
ject, and read the case of Board of County Commissioners of Republic County 
vs. U. S. F. & G. Co., 96 Kan. 255, in which Mr. Rosseau Burch, J., made the 
following interesting comments in the opinion: 

“The motion to make definite and certain is available when the pleading is so 
indefinite and so uncertain that the nature of the charge or defense is not apparent. 
(Civ. Code, *122.) In the early days of the code, while the courts still rested under 
the spell of the refinements and technicalities of the common law system of pleading, 
the motion to make definite and certain was a formidable weapon, because definite- 
ness and certainty then meant dividing between the north and northwest portions 
of a hair. The true meaning of the code expression, ‘so indefinite and uncertain that 
the nature of the charge or defense is not apparent, was not grasped. Now that 
pleadings are regarded according to their true purpose of fairly apprising the ad- 
versaty of what the claim is to be, the function of the motion is much restricted.” 

Speaking for the defense, it always has seemed to me that the motion to make 
more definite and certain, in the vast majority of cases, is simply poor practice. 
Too many lawyers throw something together and call it a petition, in order to 
get it on file, and it may be as worthless as can be, and the defendant’s lawyer, 
observing the manifold insufficiencies of it, proceeds to do some work in the 
library and then files a motion to make that poorly prepared and probably in- 
sufficient petition more definite by stating the things that should have been in it 
in the first place. They meet in the courtroom, and the motion is argued, and 
counsel for the defense cites the authorities that the plaintiff's lawyer writes 
down and perhaps reads. 

He thus gains a legal education at the expense of counsel for the defense, who 
has pointed out the correct way to draw his petition, and the court graciously 
gives him leave to amend, and he proceeds to file a good one. For my money, I 
much prefer to go into the trial of a case as attorney for the defendant, on a peti- 
tion that is unscientifically prepared, which is incomplete in its allegations, and 
which perhaps will limit the plaintiff in his proof, than I would to build it up 
into a perfectly good petition, stating an easily recognized cause of action, and 
thus assist the plaintiff in developing a real law suit. Of course, some times coun- 
sel for the defense, to use the picturesque language of the most venerable colored 
lawyer in Wyandotte County, are simply “dilatorian around to gain time.” 

Going back to petitions, another unscientific thing which occurs in draftsman- 
ship, is the unlimited use of adjectives in an attempt to paint a lurid description 
of the supposed injuries of a plaintiff. A well known firm of lawyers in Kansas 
City, Missouri, which is not far from Kansas City, and who frequently come over 
into our glorious state to file damage suits, have a stock expression in relation 
to plaintiff's injuries, like this: “By reason of the premises, the plaintiff was 
made, sick, sore, lame, disabled, melancholy and sad.” That isn’t a statement of 
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fact as contemplated by the Code, and the sad part of it is that it very seldom 
gets to the jury, and consequently does the plaintiff no particular good in having 
an allegation of that extravagant type in the petition. It is simply fragrance 
wasted on the desert air. The facts when’ stated as the Code requires, do not nec- 
essarily have to be analyzed and explained by counsel for the plaintiff, if on the 
facts negligence appears. Again we might dispose of the expanded and often 
visionary statement of the 57 varieties of negligence, of which the plaintiff sup- 
poses the defendant to be guilty. After all, it is the facts which must go in a pe- 
tition, and not conclusions of law. 


These remarks by no means dispose of the subject, but constitute merely some 
crabbed criticisms of conventional methods employed by many lawyers in the 
draftsmanship of their pleadings. The ideas expressed herein simply are the 
writer's viewpoint, and viewpoints differ. Two Princeton professors were vaca- 
tioning in Arizona, one a tall slender individual, and the other a little fat tubby 
type. As they were wandering around on the desert from the village one day, 
they ran into a dead Indian wrapped up in a blanket, and after discussing the 
matter for some time they agreed it was their Christian duty to pick up the dead 
Indian and carry him to the village for proper burial. The tall cadavarous pro- 
fessor made a basket of his hands behind his back and placed the head of the 
Indian therein, and the little tubby fellow grabbed the feet like a handle on a 
wheelbarrow, and they started trudging toward the village. The tall professor 
in the lead commenced to soliloquize, and he said to his companion, “Professor, 
from my viewpoint, this dead Indian was probably a great Chief who led his 
warriors into battle and was mighty in the council of his tribe, etc., etc., etc.” The 
little tubby fellow, who handled the feet like the handles of a wheelbarrow, 
listened patiently until the long one ran down, and then responded, “From your 
viewpoint this may have been a great Indian Chieftain all right, but from my 
viewpoint it is a damn squaw.” 
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MISTAKES A TRIAL JUDGE TOO OFTEN SEES* 


By KARL MILLER, Dodge City 
Judge, Thirty-first Kansas Judicial District 


Mistakes are made in the trial of every lawsuit. Some are serious; others are 
quite inconsequential. They are charged to both Court and Counsel. The mis- 
takes of the Court are corrected on appeal; the mistakes of counsel are many 
times reflected in the verdict. Statistics do not show where lies the greater fault, 
nor point to the more guilty offender. And certainly no inference is here made 
that most of the mistakes occur on the part of counsel. Without doubt a paper 
by Counsel mentioning—nay even exposing—the mistakes of the Court would 
be of much value to the practice; and at the same time more interesting and 
educational—likewise, entertaining. Ingersol once prepared a great lecture on 
“The Mistakes of Moses;” one who had listened to his eloquence and logic, made 
the subtle remark that he would much rather hear “Moses on the Mistakes of 
Ingersol.” By way of dodging we now explain that the intended purpose of this 
paper is to point out some of the most frequently occurring errors which the 
Court has observed in the trial of lawsuits, inasmuch as the Court has sort of a 
ring-side seat in these contests of skill; errors which are easily corrected and 
which, if continued, soon grow into blunders and “bulls.” The occurrences are 
set forth in a general way—no names given for the security of both Court and 
Counsel, and our hope is that we may in some small way help clear the way to a 
cleaner and better trial of lawsuits. And we proceed. 


For the logic of the case we will divide the lawyers into two classes: the more 
seasoned barristers and the neophytes, the experienced and beginners. There is 
an imaginary line running through the profession dividing the practitioners on 
the matter of experience. Here it can be said that EXPERIENCE IS THE BEST 
TEACHER. And the mistakes that are mentioned occur almost without excep- 
tion on the part of the younger practitioners. We take off with the very com- 
mon mistake of the young lawyer who after losing his first case—or correction, 
first cases—uses the well worn alibi that the Court was against him. This could 
be so. But it is more likely that the young man has failed to prove his case to 
the jury’s satisfaction, or that he has learned the law of the case too late for suc- 
cess in the immediate contest. While this is not one of the most serious mistakes 
— it is all too common with the young lawyers; and it is a mistake, which if 
continued, will grow into consuming proportions. And the lawyer who blames 
anyone but himself for the losing of his lawsuits is not headed for the top of his 
profession. The Court should be and generally is friendly to every beginner. 
But by the same token, any lawyer should expect nothing more from any Court 
than Justice. If justice dwell anywhere, it must be in the Courts. The real mis- 
take here is for the attorney to fail to take into account the percentage of cases 
he is bound to lose; to adjust himself to that situation and to take defeat standing 
up; to realize that he is under no fixed obligation to explain to his client the rea- 
son for defeat. And one of the saddest commentaries on the bar is for an ex- 


*Part of the Legal Institute discussion on ‘“Trial Practice’ during the 67th Annual Session of the Bar Associa- 
tion of Kansas at Topeka, May 28, 1949. 
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perienced lawyer, one with years of practice behind him, to continue in the 
thinking and even in the expression of the idea that the Court is against him. 


As our Trial begins with the impaneling of the Jury, so do the mistakes often 
begin there. The young attorney is nervous, somewhat embarrassed and plainly 
scared; and the jurors much more so. He frequently, without telling what the 
case is about, begins his examination of the jurors with a set of questions pre- 
pared beforehand; and too often continues, without ceasing, in their use regard- 
less of results, if any. But the juror could not prepare his answers in advance 
and is somewhat at a disadvantage; it is often his first case also, and he is too 
scared to remember his name. Instead of helping the junior relieve his embar- 
rassment, by getting him to talk, giving him some sedative, breaking the ice so 
to speak, the young attorney joins him in his discomfiture—and makes it two 
of a kind. He continues his prepared questions, getting meaningless answers, 
and up to this time has accomplished exactly nothing in his examination. Then 
he fires his barrage of legal terms, questions the juror as to whether or not he 
“entertains” an opinion, whether he will weigh the testimony impartially, or 
the plaintiff to maintain the “burden of proof” and sustain his claims by the 
“preponderance of evidence” before he shall “prevail.”—in all instances “abid- 
ing by the instructions of the Court”— (something he never before heard of )— 
give the defendant the benefit of the “presumption of innocence,” requiring the 
State to prove its case beyond a “reasonable doubt,” all of this if he is “permitted” 
to sit as a juror in this case—“permitted to sit”’—at the former emolument of 


$3.00 per day, with all his chores at home waiting, his business left in a tangle, 
threat of sickness, and what have you. Permitted to sit! 


Occasionally the juror will in desperation volunteer the information which 
the attorney has failed to elicit, that he knows all about the case, has talked to 
witnesses, and has a fixed opinion (especially if the juror is experienced) and 
the attorney therefore challenges; if the juror is excused, the attorney believes 
he has won a victory. Maybe. 


As to peremptory challenges, the less said the better. The first mistake is that 
peremptory challenges—or at least the big half of them—are made at all; the 
second mistake is that they are, as a rule, made without reason or excuse—just 
on a hunch. 


The Jury impanelled and sworn, we come to the Opening Statement, which 
frequently is more like the introduction to some books we have known. Too 
often the young attorney tells everything he knows about the case; anticipates 
what the defense will try to show; follows with a suggestion of his own rebuttal, 
and then launches into his argument. Not all of the mistakes in making opening 
statements are confined to the younger practitioners. Not infrequently the older 
lawyers will endeavor to substitute for their opening statement the evidence in 
the case—and sometimes not without success. Jurors are funny! But this is 
generally considered bad practice. Up to the time this paper is written most 
Opening Statements have been too long. We recall with respect one of the out- 
standing lawyers of the old school who could make the most concise, compre- 
hensive and understandable opening statement we have ever observed. On the 
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other hand, we recall when another master of the old school once made his 
opening statement in a divorce case—tried of course to the Court—so extended 
that it consumed one hour of time. And we use the word “consumed” advisedly. 


The reading of lengthy pleadings as part of the opening statement is usually 
a mistake, and the reading of the Information in a criminal case ordinarily serves 
no purpose except to take up some time. Our observation has been that there is 
no mistake when the opening statements begin with these words, “Gentlemen 
of the Jury, in this case we intend to prove the following facts” ... followed by 
a brief resume of the purported evidence. And concluding with the suggestion 
that: “When we have shown these facts, we shall ask for a verdict for our 
client.” 


The TRIAL of the case is on, without any plan, system or idea of presenting 
the case; it just “proceeds.” Cases we have noted are tried subjectively, not ob- 
jectively. Attorneys try their cases just to suit themselves, and not for the effect 
on Court and Jury. And we had always thought they were tried to get verdicts. 


Lawyers sometimes fail to get across to Court and Jury just what the case is 
all about, because they neglect to blue-print their case, or to follow a well 
planned course of procedure. Overlooking, for instance, the importance of the 
first witness whose testimony should not be too long nor too brief, but which 
should give either an over-all picture of the case, or a comprehensive introduc- 
tion, he takes the first witness who is handy—regardless of his testimony. The 
jurors’ minds are at this time clear, not cluttered with anything except the open- 
ing statements; they are ready, willing and perhaps able to receive properly some 
important evidence. And some witness is used, just because he wants to get 
away; Courtesy, we suppose; his testimony is unimportant, goes to some detail 
or matter of formal proof—not important you say. Let’s see what’ the jury 
thinks: First in time, first in importance. Very logical; and there you are! We 
have observed cases, based on a meritorious cause of action, sufficient proof at 
hand, good witnesses, the law as it should be for any deserving lawyer; Court 
and Jury O.K.; but the jury, too much impressed with the initial witness, has 
gotten a distorted picture of the whole case; the remaining evidence, ordinarily 
most convincing and satisfying, and the skill and logic of counsel, have all failed 
to restore equilibrium, and then the whole trial goes into a tail spin with a crash 
landing—the fault of a bad take-off or poor navigation. 


In the examination of witnesses three outstanding mistakes might be men- 
tioned. Frequently attorneys have put witnesses on the stand without having 
previously gone over their testimony with them; in violation of the basic rule: 
NEVER ASK YOUR OWN WITNESS ANY QUESTION UNLESS YOU 
KNOW IN ADVANCE WHAT HIS ANSWER WILL BE. This is no proper 
place for surprises and yet surprises unlimited have marked this spot. We have 
been present at the calling of one of the other party's witnesses—or the de- 
fendant himself, as a witness for plaintiff. (In extreme cases this may end suc- 
cessfully but it is ordinarily fatal.) This is, let us say, sort of a “surprise” witness. 
The usual result of a surprise witness, is a surprised attorney. Witnesses should 
be talked to, in advance, properly coached, or “horse-shedded” (if you know 
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what that means). However, “coaching” can be and sometimes is over-done, 
and the witness appears entirely too friendly; and his evidence is thereby dimin- 
ished in its effect on the Jury—and often of much less value than seemingly less 
evidence from an apparently unfriendly witness. 


In the second place we might mention the excessive use of LEADING QUES- 
TIONS, a common mistake with younger attorneys—occasionally continued by 
the older practitioners. Over-anxiety may be given as the reason for this mistake; 
lack of confidence in the ability of the witness to abide by counsel’s pre-trial sug- 
gestions and instructions; by way of confession and avoidance, the witness is put 
on the stand; then counsel does the testifying for him, giving him the privilege 
of yes and no answers. Objection by opposing counsel ordinarily breaks into 
this, but the use or mis-use of leading questions is one of the worst habits of a 
poor trial lawyer. It is exceeded only by the habit of REPEATING ALL THE 
WITNESS’ ANSWERS after him. This habit is devoid of reason, purpose or 
excuse; its monotony is distressing; its effect painful on Court, Jury et al. 


The real test of a good trial lawyer is his ability to CROSS-EXAMINE. More 
cases have been lost here than at any other point. It remains the No Man’s Land 
of lawsuits. Too many attorneys having taken copious notes on direct examina- 
tion, give the witness a complete re-hash on cross-examination, without purpose, 
plan or terminus, thus strengthening the witnesses direct testimony and throw- 
ing counsel’s case for a forty yard loss. All this when he should know that the 
secret of cross-examination is its SPEED and BREVITY. Having his own ques- 
tions in mind, they should be put to the witness in rapid fire order, giving him 
little, if any, time to reason and think out his answers. Spontaneous answers be- 
ing much more likely to sound in truth. 


We have seen attorneys fritter away the time of Court, and Jury with a cross- 
examination, entirely devoid of life; droning through the tedium by laboriously 
thinking out each individual question to be propounded, beginning an unending 
cross-examination without any idea of what they hoped to elicit from the wit- 
ness, lost only in their own maze of doubtful thinking, wandering aimlessly, 
trying the tolerance of Court and opposing Counsel, all this without any thought 
of the effect on the Jury. After all, we are trying this case to a Jury. No Juror 
sleeps through a rapid-fire cross-examination! Some of the most effective cross- 
examinations we have noted have consisted of three or four brief questions, fol- 
lowed by answers that wrecked a seemingly good case. The exception to be sure, 
when a witness opens up, breaks down, and begins to spill the beans; starts tell- 
ing the truth, even the whole truth. Stay with that witness and his cross-exam- 
ination as long as you get pay dirt. 

Let’s vary the style here by concluding this paragraph with THREE DON'TS: 
First, DON’T CROSS-EXAMINE unless you know exactly what you want, and 
are convinced the witness will give it to you. Second, DON’T ARGUE with the 
witness. Examples are unnecessary to call to mind that too many cross-examina- 
tions develop into a running argument with the witness, which the Court will 
stop sooner or later; and it generally should be sooner. Third, DON’T BULLY 
the witness—unless of course you know how. And it is pretty safe to say that 
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you don’t know how. The Court is, and should be, the friend and generally the 
guardian of the witness; and the manner of his stopping your bullying of the 
witness will not ordinarily benefit your case. 


REBUTTAL: This is seldom an important area of the trial; and most attor- 
neys try successfully to make it less important. The common mistake is a belated 
effort to prove (or re-prove) the case in chief. Let’s repeat everything that has 
once been testified to—it refreshes our own minds; and we hope, it will make a 
final impression on the Jury. Sure, the defense will try the same thing with sur- 
rebuttal—and naturally the case will drag on ad infinitum. But that’s what we 
will do in order to thoroughly try the case; at the same time try the patience of 
Court, Counsel, and finally the Jury. 


Mistakes of attorneys in making their OBJECTIONS to questions of oppos- 
ing counsel are sometimes very noticeable. Too many young attorneys have a 
conviction that they should lodge frequent objections to show they are wide 
awake, believing their neglect to do so may be interpreted as a failure to be on 
the job. With some neophytes the objection is made for no other reason than 
that the testimony sought is prejudicial to plaintiff's case, and upon inquiry as 
to the reason for objection—no answer. Persistent objection and interference 
with the examination of witnesses, apparently without cause or reason, we have 
observed is all too frequent. On the other hand, we have tried cases without a 
single objection having been made by opposing counsel on either side. In a sim- 
ple case, with experienced attorneys, this could well happen. But it is a rare oc- 


currence; and no lawyer should be lulled into security that no advantage is being 
taken of him or his client and doze through the examination of a witness, in the 
belief that it does not matter; that he can cure all when it comes his turn to cross- 
examine. Improper evidence, material perhaps only in its effect on the jury in 
the ultimate verdict, sometimes goes into the hopper, and even if and when 
withdrawn, its effect on the Jury remains. 


Conclusion: Just when to object and why is one of the arts of the trial lawyer. 
Skillfully handled, psychologically used and foundationed on a knowledge of 
the rules of evidence, objections to certain questions frequently turn the tide of 
a lawsuit, and change defeat to victory. 


Some attorneys cherish the mistaken belief that the ARGUMENT is the real 
trial of the case. However convinced the laity may be that this is the real battle 
gtound—the same is not true. It is an important part of the trial, but not the 
important segment. We have seen many cases where the real purpose of the 
argument, to interpret and apply the Instructions of the Court to the facts that 
have been proved; to assist the Jury in its understanding of the law of the case; 
in arriving at the RIGHT verdict, was not in the attorney’s thinking. On the 
contrary, in times past, attorneys have used this opportunity to ingratiate them- 
selves into the favor of the Jury, to dress up the reputation of a client who here- 
tofore never knew respect and to depreciate the standing of opposing counsel 
and his unimpeachable witnesses; and even indulged in oratory to which, for 
future reference, he hoped the audience would tune in. Very seldom is it the 
time and place to “orate,” to recite poetry or to shed tears, although in times past 
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both of these have been fatal to justice—especially in criminal cases. We have 
seen mistakes committed in the waiving of argument. Jurors take great pleasure 
in the argument; if you waive it they often believe you are afraid of your case, 
and reinforce their opinion with the verdict. To them, the best argument pro- 
claims the best lawyer—and often the winner. By the same token; some attor- 
neys weary the jury in their consumption of time. A lawyer once said, that by 
the time the evidence is all in the jurors have heard enough about the case; give 
them something else. Sly! Our considered opinion is that this was a sly state- 
ment; that this attorney would merit watchful attention. 


Sometimes attorneys forget that jurors are normal men, and they talk over 
their heads—sometimes under them; and not infrequently endeavor to put some- 
thing over on the Jury, and get them to return a verdict that will haunt them as 
Banquo’s ghost when they get back on the streets and to their usual vocations. 
We need only to say this is not being done by good attorneys. 


A final mistake is for attorneys to testify in their closing argument—generally 
with indifferent success; our observation is that on objection by opposing coun- 
sel and proper ruling by the Court, the net result is a loss to any lawyer who 
tries thus to bolster his case. 


VERDICT: Too many attorneys get mad when the wrong verdict is returned. 
Sometimes they show too much elation at the right result. Both are bad form. 
It is a mistake to make too much visible demonstration—or to permit client to 
do so! Shaking hands with the jurors is bad form to say the least. You have tried 
your case; put everything you had into it. Why not leave it to the Court to ex- 
press any opinion, if that be proper? More than anyone else he should know 
whether or not the verdict is just. If so, permit him to thank the jury. If it is not 
the proper verdict—pause for “station announcements.” They will surely come. 


Time will cure everything. Period. 


We should have mentioned the “waiting period” subsequent to the submission 
of the case and before the jury raps for the bailiff’s attention. We have seen 
young attorneys walk the floor during this hour. Don’t worry; don’t get nervous; 
this is not, after all, your baby. It is the client’s baby; you are only the father. 
The real pains are not yours. You don’t have to serve the time; nor pay the 
judgment. All you have to do is to sustain your client, when justice finally 
catches up with him. 


THE GREATEST MISTAKE after all, is to manifest the wrong disposition 
during the trial of a law suit. Getting mad; losing one’s temper—and the case; 
bullying witnesses; quarreling with opposing counsel; antagonizing the Court 
and everybody else—the witnesses, jury and even the audience—serious mis- 
takes all. The fastest way to lose a case, is first to lose one’s temper. It is a serious 
mistake to permit the ruling of the Court visibly to upset you. It may be a com- 
plete surprise, deprive you of the use of some of your best witnesses and their 
testimony, change the order of procedure, if not the issue in the case—in short, 
the demurrer may be sustained. But if it takes the props from under you, try to 
keep on your feet. Be nonchalant! Take a recess and endeavor to restore your- 
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self to consciousness. When your own witnesses fail you—and this is near 
mutiny—it is a mistake to give up or to get mad, or show any signs of weaken- 
ing. You may have other resources, take another hold, try something else. Like 
in the Army when you run out of ammunition, don’t let the enemy know it; 
keep right on firing! It is a mistake to permit the attitude of opposing counsel 
to irritate you—visibly; be immune to his taunts and jibes; always repay his 
sneers and sibilations with extreme courtesy. And even if his argument be sar- 
castic and disparaging of your case, your witnesses or yourself—you may men- 
tally thumb your nose at him; but in speech and disposition remain the gentle- 
man. Cases are often lost by making mistakes; avoid some of these common 
mistakes and win more of your law suits! 
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MOTOR CARRIER PRACTICE BEFORE STATE* 
CORPORATION COMMISSION 


By Fitoyp D. STRONG, Topeka, Kansas 
Director, Motor Carrier Division, State Corporation Commission 


The practice in connection with motor carrier matters before the State Cor- 
poration Commission is now fairly well standardized and though much more 
informal as compared with ordinary civil procedure before the courts, neverthe- 
less follows a well established pattern. Basically there are four types of motor 
carrier operations in connection with which applicants for operating authority 
should, and with increasing frequency do, consult counsel for the preparation 
and presentation of their applications. 

Considering first, operations in interstate commerce, it is essential that any 
operating authority required under the Federal Motor Carrier Act be first ob- 
tained from the Interstate Commerce Commission. In so far as the practice be- 
fore the Kansas Commission is concerned, in connection with such interstate 
operations, it is essential only that such interstate operators comply with the 
policing and taxing requirements of the state. The type of operating authority 
issued in connection with such interstate operations is simply termed an Inter- 
state License, and whether the service authorized by the Interstate Commerce 
Commission is common carrier service or contract carrier service, or whether it 
be an operation which is exempt under the provisions of the Federal Motor Car- 
rier Act, is of no great significance in so far as the authority issued by the Kansas 
Commission is concerned. Once the authority has been issued by the Interstate 
Commerce Commission, the holder thereof, if operations over the highways of 
Kansas are involved, simply applies to the Kansas Commission for an appro- 
priate Interstate License which is issued in exact conformity with whatever au- 
thority has been granted by the Interstate Commerce Commission. The State 
Corporation Commission provides a form for this type of application and when 
completed with a copy of the interstate operating authority attached thereto, such 
application for an Interstate License is granted without hearing. The forms pro- 
vided by the Kansas Commission call for all the information normally necessary 
or essential to meet the Interstate License requirements of our State Motor Car- 
rier Law, and since no hearing is required, except in those rare cases in which the 
operation may be so limited under the Federal Act as not to require the issuance 
of a formal order by the Interstate Commerce Commission, this paper will be 
devoted primarily to a discussion of those matters involving intrastate motor 
carrier operations in connection with which a hearing before the State Corpora- 
tion Commission must be held. 

There are three types of intrastate motor carrier operating authority which are 
issued only after the filing of an application and the presentation of testimony 
and evidence. These are, private carrier permits, contract carrier permits, and 
certificates of public convenience and necessity to operate as a common carrier. 

A private carrier as defined by the Motor Carrier Law means any person en- 
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gaged in transportation by motor vehicle of property sold or to be sold by him 
in the furtherance of any private commercial enterprise, or property transported 
by the owner, lessee, or bailee for the purpose of lease, rent, or bailment. Busi- 
ness men who operate stores or other places of business to which they transport 
commodities which they sell and from which they deliver commodities which 
have been sold to their customers, come under this classification. So long as 
such a person does not operate his truck more than twenty-five miles from his 
place of business in hauling goods to his place of business which are to be sold, 
or in delivering goods from his place of business to the customer who has bought 
them, no authority is necessary from the Kansas Commission. Such operations 
to and from his place of business within the twenty-five mile radius are exempt. 
If such a person desires to operate his truck more than twenty-five miles from his 
place of business in delivering to his customers, however, then he must obtain a 
private carrier permit. Private carrier operations involve only the transportation 
of the property belonging to the person conducting the merchandising business, 
or such property as he may be transporting as a bailee in connection with a 
maintenance or repair service and under circumstances in which the pick up and 
delivery of the property is a mere incident of, and is performed as a free service 
pursuant to, the private commercial enterprise conducted. 

Applications for this type of operating authority are furnished by the Com- 
mission. Statements of charges, tariffs and time schedules are not involved in 
this type of application for operating authority and no testimony of ‘supporting 
witnesses is necessary because no element of a “for hire” operation is involved. 
The hearing is usually very short and consists chiefly of the testimony of only 
the applicant concerning his understanding of the limitations of private carrier 
operations and his fitness, willingness and ability to comply with the require- 
ments of the law pertaining thereto. 


A Contract Carrier is a carrier who operates for hire in the transportation of 
the property of others but who limits his operations to service for particular per- 
sons with whom he holds specific contracts or agreements. Such a carrier per- 
forms an individualized, specialized service for certain selected parties and limits 
his service to those parties. Such a carrier does not purport to serve for all who 
may choose to employ him. Any person who desires to serve only for certain 
particular customers and who wants to limit his service to only those persons 
and who does not intend to do a general trucking business for everyone who 
may call upon him, should apply for and obtain a contract carrier permit. Hav- 
ing obtained such authority he must, of course, refuse to haul for anyone except 
those with whom he has entered into a contract and which contract has been 
submitted with his application and has been included in the order of the com- 
mission granting the permit. Contract carrier service is an individualized, spe- 
cialized service other and different than that which is normally available from 
common carriers and is designed to meet the particular and special requirements 
of an individual shipper. 


Contract carrier application blanks are also furnished by the Commission 
and, on their face will call for the fundamental information essential to this 
type of operation. No time schedule is required to be filed in connection with 
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this type of operation but a Statement of Charges must be attached and a hearing 
in connection with such contract carrier applications requires the personal ap- 
pearance and testimony of the contracting parties for whom the specialized con- 
tract carrier service is to be performed. The general proof in support of such a 
contract carrier application should show that the service proposed is an individ- 
ualized, specialized service peculiarly and particularly adapted to the needs of 
the specially contracting shippers involved and should show that such service is 
other and different than any similar service available from public or common 
carriers and such proof must also show that the authorization of the specialized 
service proposed will not unduly encroach upon, or impair the economic stability 
of, existing public carriers serving the territory. 


A Common or Public Carrier is any person who holds himself out to the pub- 
lic as willing to undertake, for hire, to transport property for any person who 
may choose to employ him. Such a carrier may be a common carrier of persons 
such as a bus line, or may be a common carrier of property. Such a carrier may 
operate over regular routes between fixed termini or may operate over irregular 
routes, depending upon the scope of the service offered to the public. Any car- 
rier who desires to establish service between particular points or between speci- 
fied areas, or between a particular area on the one hand and certain specified 
points on the other, and who desires to serve anybody within his territory who 
may call upon him for the service which he purports to perform, should apply for 
and obtain a Common Carrier Certificate. In other words, a common or public 
carrier holds himself out to the public in his territory, to serve everyone in com- 
mon and does not limit his service to certain specified persons. 


Application forms are provided for this type of proposed operation and here 
again the application form itself will indicate the supplementary information re- 
quired in connection therewith and which must be included with the application 
when it is filed. There are two aspects of the proof required in connection with 
any such public or common carrier service proposed. The proof must show in a 
positive way that there is a need for, and that the public convenience and ne- 
cessity justifies and requires the institution of, the service proposed and that it 
will be offered and performed for the benefit of all shippers who might have oc- 
casion to call upon the applicant for its performance. In a negative fashion the 
proof must show that there is not now sufficient service of the type proposed, 
to reasonably and adequately meet the demands of shippers and receivers of the 
commodities involved and that the institution of the additional service proposed 
will not unreasonably divert traffic from, or impair the economic stability of, 
common carriers already serving the field in a reasonably adequate, sufficient 
and efficient manner. A tariff must be filed in connection with common carrier 
applications. The building and preparation of common carrier tariffs is a spe- 
cialized field and the average lawyer is not expected to be able to prepare them. 
There are several tariff agencies in the state and in so far as this particular feature 
of the application is concerned, it is essential only that the lawyer advise his 
client of the necessity of the preparation and filing of such a tariff and that he 
assist him in contacting a tariff bureau or agency specializing in this field of 
endeavor. 
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The proof required in connection with this type of operation should include 
sufficient witnesses to cover each of the commodities involved and the service 
points or territory included. 

These then, in general, are the types of motor carrier operating authority re- 
quiring a hearing and preparation of testimony for the record before they are 
susceptible of authorization by appropriate order of the Commission. In con- 
nection with any type of application the nature of the legal entity seeking the 
authority must, of course, be clearly established. The forms provided by the 
Commission will call attention to these features. For instance, if the applicant 
is a corporation, it is necessary that a certified copy of the Articles of Incorpora- 
tion or the Charter issued by this state be attached to the application. If a parner- 
ship, it is necessary that the partnership agreement be attached to the application. 
The application will also set forth a description of the equipment which his pro- 
posed to be used. Forms of financial statements, time schedules, statement of 
charges, and even simple tariff forms are all attached to the application blanks 
furnished by the Commission. In addition, each set of application blanks will 
have attached thereto specific information concerning the insurance requirements 
in the event that the authority is granted. Counsel should have no difficulty in the 
preparation of a motor carrier application because, as we have indicated, the 
mere completion of the form will include all essential preliminary information 
and suggested forms for all supporting documents will be attached to the appli- 
cation form. In addition to the application forms for basic operating authority, 
the Commission also makes available forms for amendment of existing operat- 
ing authority and also furnishes forms for applications for the transfer of com- 
mon carrier certificates. A complete kit containing two or three sets of every 
type of motor carrier application form in use by the Commission will be mailed 
to any attorney upon request. 

The statute provides for a notice of hearing period in connection with con- 
tract and common carrier applications. Common carrier applications must be on 
file twenty days before they may be set for hearing and must be set for hearing 
not more than thirty days after they have been completed and filed in proper 
form. A ten day notice of hearing is required in connection with this type of ap- 
plication. The Commission serves the notice on all common carriers in the state, 
both rail and truck. Contract carrier applications must be on file at least ten 
days before being set for hearing and a five day notice of hearing is required. 
Notices of hearing are usually served while the respective ten or twenty day 
periods are running so that the notice of hearing will be out of the way and hear- 
ings can be held as promptly as possible after the respective statutory periods 
have run. 

The procedure in the actual presentation of motor carrier cases at the hearing, 
follows the ordinary court procedure of the calling of the docket, the taking of 
appearances, and the presentation of the evidence in the normal way. Opening 
statements are not required but are sometimes made to acquaint the Commission 
with any unusual features of the application which might be involved. Motor 
carrier applications are usually heard by the full Commission or by a member 
thereof, and may be, and frequently are, heard by a regular attorney for the 
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Commission. Under the statute any regular staff attorney of the Commission 
may hear motor carrier matters for the record. The Commission must decide 
such cases based on the report of the examiner and the record. In addition, the 
statute provides for a special examiner proceeding by means of which the Com- 
mission may appoint any competent person to sit as examiner for any matter 
coming before the Commission, motor carrier or otherwise. In such a case, and 
where a special examiner is not a regular attorney on the Commission’s staff, 
the special examiner statute requires that an examinet’s report be filed and served 
on the parties who are then afforded an opportunity for filing exceptions or ob- 
jections thereto before the report is considered and determined by the Commis- 
sion. Under the attorney examiner section, however, such report and exception 
procedure is not included in connection with motor carrier applications, and the 
Commission considers and determines such cases and issues it’s order in regular 
course. The order is ab initio the order of the Commission and is subject to re- 
hearing application and appeal procedure, as provided by statute. Any person 
dissatisfied with any order of the Commission may file an application for rehear- 
ing within ten days after service of a copy of the order in question. The rehear- 
ing must be granted or denied by the Commission within ten days after the appli- 
cation therefor has been filed. The rehearing, if granted, need not be held within 
the ten day period but the application for such rehearing must be acted upon 
within ten days. If not so acted upon, it is considered to have been denied, under 
the terms of the statute, and an appeal may be taken. Appeals from orders of 
the Commission are taken to the District Court under a relatively simple pro- 
cedure specifically prescribed by the statute. 

Out of state attorneys are required under the statute to have local Kansas 
counsel associated with them in the presentation of matters before the Commis- 
sion. Local Kansas counsel must appear personally at such hearings. This pro- 
cedure is set forth in section 7-104, 1947 Supplement to G.S. 1935 and for the 
sake of brevity this section will not be set forth or discussed in detail herein. 

Generally speaking, the motor carrier practice before the Commission is easy 
and informal though regular and well established. Complete sets of all types 
of motor carrier application forms with general form letters of instruction and 
all supporting forms attached are available to all Kansas lawyers on request. 
Requests for these forms are welcomed and the Commission encourages an in- 
creased interest in the handling of this type of business by the general practi- 
tioner. 
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WORKMEN'S COMPENSATION LAW IN ACTION* 


By JOE NICKELL, Topeka, Kansas 
Workmen’s Compensation Commissioner 


THEORY OF WORKMEN’S COMPENSATION 


The Kansas workmen’s compensation act, as adopted in 1911 and subse- 
quently amended, follows the basic principle of workmen’s compensation that 
those injured i in industrial accidents shall be compensated without regard to 
fault.’ Of the act our supreme court has said: “Workmen's compensation is an 
entirely new system,”” and “It is the purpose of the act to place the burden of 
compensation for accidents to employes upon industry rather than upon the 
individual employer.”? The general policy in Kansas is to interpret the law 
liberally.‘ 

The Kansas act names certain hazardous employments and provides that em- 
ployers of five or more persons in such hazardous employments are presumed 
to be under the act unless they elect otherwise. (G.S. 1935, 44-502 and 44-542) 
However, as to mines and building work employers are presumed to be under the 
act without regard to the number of workmen employed. (G.S. 1935, 44-507) 
It does not apply to employment i in interstate commerce except as to operators 
of motor transportation lines (G.S. 1935, 44-506).° Taxicab operators are ex- 
empt.° However, any employer in any trade or business may elect to come under 
the act (G.S. 1935, 44-505). 

From the standpoint of the workman, his compensation rights, founded upon 
implied contract,’ inure to his benefit from the moment of employment. An 
insuror who insures an employer under workmen’s compensation insurance is 
bound by his contract even if the employer is not under the compensation law.® 


PERSONAL INJURIES BY ACCIDENT 


The first section of the Kansas law (G.S. 1935, 44-501), similarly with the 
compensation laws of most other states, imposes the obligation upon certain 
employers to compensate workmen for “personal injury by accident arising out 
of and in the course of employment.” In disputed cases the injured workman, 
or claimant, as he is named under the Kansas law, has the burden of proving 
these facts.? Personal injury by accident does not include occupational diseases 
within the meaning of the Kansas statute.'° But repeated trauma causing ulti- ~ 
mate physical breakdown may be compensable." 


Six elements are necessary to prove “personal injury by accidents”:? It must 
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have been (1) undesigned; (2) sudden; (3) unexpected and unforeseen; (4) 
afflictive or unfortunate in character; (5) often accompanied by force, or trau- 
matic in origin; (6) the time, place and circumstances must be such that it could 
have occurred in the manner claimed. Injury which results from aggravation 
of a pre-existing condition can be an accidental injury, however;!” and a fall 
which aggravated an earlier condition resulting in a stroke of apoplexy was an 
accidental injury,'* as was a coronary thrombosis which resulted from accidental 
aggravation of a pre-existing heart condition.'* '> Under certain circumstances 
injuries which result from the elements arise by accident, as where injury occurs 
under undesigned and unexpected climatic conditions;'* frostbite was held to 
be an accidental injury, as well as certain others which have resulted in injury 
from lightning or windstorm.'” 


MUST ARISE “OUT OF” AND “IN COURSE OF” EMPLOYMENT 


The words “arising out of and in the course of employment” are defined,!® ! 
“in the course of” relating to the time of injury as during working hours, and 
“out of” relating to the origin of injury, as upon the employer’s premises. Com- 
pensation was denied a claimant injured while on the highway going to or com- 
ing from his place of employment.”° There must be at least a casual connection 
between the employment and the accident,”! although the injury in hazardous 
employment need not be caused by the hazards peculiar to that particular em- 
ployment,”? to arise “out of” employment.’ 


Injury from assault by a fellow employe does not arise out of employment 
unless some circumstances connected with the employment makes the employe 
especially subject to assault,?? as where the employer knowingly assigns the 
workman to work with a fellow employe known to be of a turbulent and violent 
character. However, injury resulting from sport or horseplay does not arise out 
of and in the course of employment.” ”° 


IN EMPLOYER’S “TRADE OR BUSINESS” 


Employments covered by the act are only those in which the employer is en- 
gaged in a “trade or business” named in the act or in which the employer has 
elected to bring it under the act. An employer may be found to have more than 
one trade or business, only one of which is under the act.?° Employment in con- 
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nection with the production and distribution of oil and gas is mining.?’ Agri- 
cultural pursuits are considered non-hazardous and are exempt from the act.”® 


Employment by a subcontractor is also covered,”? and our supreme court has 
established a rule for defining independent contractors.>” 3! 


The act is not applicable to a minor unlawfully employed,>” * as the minor 
takes his action in common law. 


COMPUTATION OF COMPENSATION 


Extensive schedules fixing the amount of compensation awarded for various 
types of injury are set forth in the law (G.S. 1935, 44-510), and explained in 
the commissioner’s rules. Injuries not specifically mentioned in the law may also 
be compensable however.** Formulas for computing compensation due are ex- 
plained by the supreme court in many instructive cases,*? as are also the statu- 
tory instructions (G.S. 1935, 44-511) for computing earnings of workmen 
employed for short periods of time.** Compensation may be payable for dis- 
ability to parts of the body other than the member directly involved in the acci- 
dent in cases where the traumatic injury results in a direct and easily apparent 
infection of the blood circulation system,’’ without “pyramiding”; but compen- 
sation is not payable for sympathetic disturbances of the nervous system in parts 
of the body not directly involved in the accidental injury such as “causalgia”**® or 
a sympathetic disturbance of an uninjured eye,’? although full advantage of the 
“healing period statute” may be taken in such cases.*® 


Excess medical expenses cannot be offset against the workman’s compensa- 
tion*® and the statute expressly forbids the workman to make an assignment of 


his compensation (G.S. 1935, 44-514). 


Compensation may be payable for new or increased disabilities after a first 
injury,*! as the Kansas law sets no standard of health for the workman and full 
payment must be made for loss by amputation even though the member was 
imperfect.‘ 4? As where a workman had received compensation for eighty per 
cent loss of industrial vision of one eye in a prior accident, but when he later lost 
the eyeball itself he was compensated in full under the statute for the loss of an 
eye.‘ 43 Duration of disability may be determined in advance based on medical 
evidence*4 and in such cases a lump sum settlement may be made to the injured 
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workman,** with a discount for cash allowable to the employer,“ and any em- 
ployer may redeem his liability, after an award has been issued and certain pay- 
ments made, by lump sum payment with a discount. (G.S. 1935, 44-531) 


Payment of wages by the employer after an injury does not relieve the em- 
ployer of liability for workmen’s compensation*’ and an employe, who has suf- 
fered an injury, may be entitled to his compensation even though he returns to 
his employment at the same or higher wages,** and even if he continued to work, 
despite pain and suffering, during the week following the accident.” 


Compensation is payable to dependents where death results from the injury 
(GS. 1935, 44-513) and dependents are defined in the act (G.S. 1935, 44- 
508 (j) ). Even partial dependents are entitled to certain compensation, de- 
pending upon what proportion of his earnings the workman contributed to their 
support.°° Those wholly dependent upon the workman, however, take prece- 
dence, and if there are any such then no award is made to partial dependents, the 
entire award going to those who are wholly dependent.” 7! 


TIME TO FILE CLAIM 


The Kansas law imposes a time limit of one hundred twenty days to serve a 
claim for compensation upon the employer. The injured workman must serve 
his claim in writing upon the employer either in person or by registered mail, 
within one hundred twenty days of the date of the accident or the date of the 
last payment of compensation, (G.S. 1935, 44-520a). Our supreme court has 
held, however,*” that the furnishing of medical treatment by the employer is 
compensation and therefore the workman can date his time to serve written 
claim from the date of the last medical treatment by the employer’s physicians. 
He must use the services of the physicians furnished by the employer, however, 
unless he applies to the commissioner for authority to change physicians, and he 
cannot receive reimbursement for doctor bills of physicians of his own choice”? 
unless he can prove he was so authorized by his employer or that his employer 
refused or neglected to provide same. An order from a physician to return to 
“light work” is a continuation of medical treatment. But a claim once barred 
by the statute (G.S. 1935,44-520a) cannot be revived, even by subsequent vol- 
untary payments of compensation or furnishing of medical treatment by the 
employer.°> However, an insurance adjuster’s written statement signed by the 
injured workman may be a written claim for compensation.** A final receipt 
and release of liability is not a claim for compensation, however.°’ Under cer- 

43. Marquis v. Bilwil Mining Co., 166 Kan. 420 

44. Thompson v. General Machine & Tool Co., 135 Kan. 705 
45. Farr v. Mid-Continent Lead & Zinc Co., 150 Kan. 51 
46. Edgar Zinc. Co. v. Hamer, 130 Kan. 58 

47. Rupp v. Jacobs, 149 Kan. 712 

48. McGhee v. Sinclair Refining Co,. 146 Kan. 653 

49. Alexander v. Chrysler Motor Parts Co., 167 Kan. 711 
50. Kelly v. Lassen Hotel Co., 161 Kan. 444 

51. Proffite v. Aldridge, 154 Kan. 473 

52. Wolgamotrt v. Vinegar Hill Zinc Co., 151 Kan. 374 
53. Solorio v. Wilson, 161 Kan. 518 

54. Rupp v. Jacobs, 149 Kan. 712 

55. Piteman v. Glencliff Dairy, 154 Kan. 516 


56. Richardson v. Natl. Rfg. Co., 136 Kan. 724 
57. Smith v. Sonken-Galamba, 149 Kan. 693 
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tain circumstances an unregistered letter can constitute a valid claim for com- 
pensation.*® 

In the event of the death of a workman his dependents have eight months in 
which to serve claim upon the employer. 


After any claim has been served upon the employer the claimants may have 
three years in which to prosecute their claim.*? 


PHYSICAL EXAMINATION 


The workman must submit to physical examination at all reasonable times 
when ordered to do so by his employer (G.S. 1935, 44-518), or his right to 
compensation is suspended, but he is not required to submit to physical examina- 
tion after an award has been made by the commissioner unless an application for 
review is pending. Neither is the workman compelled to accept an offer of an 
operation to relieve his disability unless the danger to life is slight and the prob- 
ability of a permanent cure is great.°' Physical examination solely to evaluate 
disability is not “medical treatment” and does not toll the statute requiring claim 
to be filed within a fixed period.” 


NOTICE TO EMPLOYER 


The workman must also give notice to his employer within ten days after the 
accident (G.S. 1935, 44-520) which notice can be given to the foreman or any 
authorized agent of the employer. Notice of the injury need only be such that 
the employer can have a fair opportunity to investigate the cause of the accident 
and observe the consequences, and an offer of settlement by the insurance 
company waives lack of sufficient notice.“* The statute provides that want of 
notice shall be no bar to the claim unless the employer has been prejudiced by 
want of notice and the burden of proof is upon the employer to prove prejudice.” 
Knowledge of the injury on the part of the first-aid man of the employer has 
been deemed sufficient notice. 


As an inducement for the employer to hire physically handicapped persons, 
special provisions are made, in the event the workman suffers the loss of use 
of another member of the body, for payment from a state second injury fund, 
(G.S. 1935, 44-566), provided the second injury leaves the workman with total, 


permanent disability. 
ADMINISTRATION 


Special procedure for administration is set out in the law (G.S. 1935, 44- 
538), there being one commissioner and two assistants with the titles of ex- 
aminer, empowered by the law to hear all disputed claims. The rules of proce- 


58. Webb v. Braden & McClure Drilling Co., 149 Kan. 818 

59. Cruse v. Chicago, Rock Island & Pacific Ry. Co., 138 Kan. 117 
60. Lenon v. Standard Oil Co., 134 Kan. 289 

61. Alexander v. Chrysler Motor Parts, 167 Kan. 711 
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dure have been published and are available from the office of the commissioner. 


The commissioner or his examiners have power to administer oaths, certify 
official acts, take depositions, issue subpoenas, compel attendance of witnesses 
and the production of books, accounts, papers, documents and records, (G.S. 
1935, 44-539). Awards of the commissioner which are not appealed to the dis- 
trict court become final®* unless later modified by the commissioner. On ap- 
peal, which must be taken within twenty days after the award of the commis- 
sioner, the district court can neither receive additional evidence or remand the 
case for that purpose.®’ “The commissioner must hear all evidence bearing on 
all points and on all branches of the case in order that the district court may ex- 
ercise its right and duty on appeal®” and “he must receive all evidence pertain- 
ing to any question at issue even though he may entertain doubt concerning its 
competency.”© The province of the district court is to review the case upon the 
transcript;®? and “such tribunal is required to weigh the evidence, review the 
entire record and base its decision upon all the facts and circumstances to be 
gleaned therefrom.”’° The courts have no original jurisdiction in any compen- 
sation case,’' and all compensation cases must first be heard before the commis- 
sioner or his examiners, as the act abolished civil actions as a means of recovery 
in workmen’s compensation cases,’* and the procedure set forth in the act is 
complete and exclusive’’ from inception to final judgment.’* The commissioner 
cannot on his own motion set aside an award and direct a rehearing.’” However, 
reopening a case for the purpose of receiving additional evidence prior to final 
award, rests with the commissioner’s discretion.’° But the commissioner does 
have continuing jurisdiction until final payment on an award and at any time 
before final payment the award may be reviewed by the commissioner for good 
cause shown, upon the application of either party, (G.S. 1935, 44-528). A 
modified award is appealable just as an initial award. There is a twenty-day time 
limit on appeals from the commissioner’s award to the district court and on ap- 
peal from the district court to the supreme court. While the district court is re- 
quired to weigh the evidence on appeal to that tribunal, the supreme court limits 
its jurisdiction to questions of law’’ although it determines if there is substantial, 
competent evidence to sustain the findings of the district court. 


Employers under the act are bound, by severe legal penalties, to report all in- 
dustrial accidents to the commissioner. 
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THIRD PARTY SUITS 


The fact that civil damages have been paid by a third party to the workman 
does not relieve the employer of his liability to pay workmen’s compensation,’® 
although he is entitled to recover the compensation he pays to the workman, 
provided the civil damages equal or exceed that amount, and provided he pro- 
tects his lien in the civil action. The fact that workmen’s compensation has 
been paid by an employer is no defense to the third party in any civil suit against 
him,”? however the interest of the employer or his insurance carrier may be 
shown in any such third party action.*° 


MODERN TRENDS 


Every state now has a workmen’s compensation law providing payment for 
loss of earnings due to accidental injury. Many states also have adopted laws 
providing for compensation for loss of earnings due to occupational diseases. 
Several states have recently provided for compulsory private insurance to com- 
pensate the workman for loss of earnings due to sickness not connected with 
their employment. Several states have adopted laws providing for rehabilitation 
of permanently disabled workmen to fit them for new jobs and all states may 
participate in the vocational rehabilitation program of the federal office of vo- 
cational rehabilitation. 


Limits on the amount of medical and hospital expenses which the employer 
or insurance carrier is required to spend to relieve the disability suffered by the 
workman in an accidental injury have been removed in many states. 


INSURANCE COVERAGE 


Employers may fortify their liability to pay workmen’s compensation in some 
states through private insurance carriers; in other states (called monopoly states ) 
by the payment of premiums to a state workmen’s compensation insurance fund; 
and some states (called competitive states) have both a state fund and private 
carriers. Kansas has no state fund and workmen’s compensation coverage is 
provided in this state by private insurance companies. 
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COMMITTEE ON LOCAL BAR ASSOCIATIONS 


In the listing of committee assignments of the Association for 1949-1950 
on pages 69-71 of the August, 1949, Bar Journal, the Committee on Local Bar 
Associations was inadvertently and unintentionally omitted. The Secretary of 
the Association explains that in the flurry of last August it must have been over- 
looked. The assignment is as follows: 


LOCAL BAR ASSOCIATIONS 
Randal C. Harvey, Chairman. . . . 1... . . Topeka 
Herbert Hobble, Jr. . . . . . . . . . . . . . Liberal 
Judge Carl Ackarman. . . . . ....~.~. +. . Sedan 
Herbert Hyland. . . . .... =. =. +. . +. Washington 
Basil W. Kelsey . . . . . : _ s » « » « Cw 
James N.Snyder . . . » 2 « « « « « « Leavenworth 
Lloyd Cooper. . . , ee oe ee . . Wichita 
Roscoe Peterson . . . . , 2+ ee so s « 
Perry Owsley. . . 7 — . . . Pittsburg 
J. Logan Shuss. . . > ms . . . Parsons 
Charles S. Schnider. . i , . . . . Kansas City 
Clement Hall. . . : . « Coffeyville 
L. J. Bond, Ex Officio . . . El Dorado 





COMMUNICATIONS TO THE EDITOR 


JOTHE LOITOR 


Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


LAWYER REFERENCE PLANS 
A 62-page (including index) printed booklet entitled “Lawyer Reference Plans—A 
Manual for Local Bar Associations” reached your editor’s desk on November 28, 1949. 
It is of a survey of the legal profession sponsored by the American Bar Association. 
Briefly, it is a factual and analytical report on the Lawyer Reference Plan, a simple 
mechanism offering one hopeful solution to the problem posed by millions of lawyer-less 
clients and by thousands of client-less lawyers. 


COMPLIMENTS 
By Publishers of “CASE AND COMMENT” 


We should like to condense in a forthcoming issue of Case and Comment, the Lawyers’ 
Magazine, the excellent article “The Lawyer Examines An Abstract Of Title” in the Au- 
gust, 1949, issue of the Journal of the Bar Association of the State of Kansas. We shall, 
of course, give full credit to your valuable magazine and the author, Mr. LaRue Royce. 


COMMENTS ON INDEX TO BAR JOURNALS 
By J. C. RUPPENTHAL 
of the Russell, Kansas, Bar 


I am deeply interested in the publication of the index to the Journal's first seventeen 
volumes (years). I hope that response has been ample from 2,000 lawyers (or those who 
are students of the law) and keep in mind Judge Sharswood’s observation—“The trouble 
is not so much to know the law as to know where to find the law.” 

Every county in Kansas should buy one copy for the law library of the courthouse for 
use of district and probate courts as well as for the bar. I incline to think that all public 
and private schools that teach political science should have a copy each in their libraries. 

If actual demand does not sustain this project of publication I am willing to make 
some further contribution just as we did a few months ago to take (or keep) the state 
Bar Association solvent when income from dues fell short. 

Probably every law library anywhere that has received all or most, or even several years 
of the JOURNAL will want an index. 

(Editor’s Note—As of November 1, 1949, a total of 369 “Promises to Purchase” the 
proposed index had been received. Of these, 319 specified cloth-bound copies; 35 speci- 
fied paper-bound copies; 13 did not specify; and 2 were conditional promises. ) 


ANONYMOUS COMMUNICATION 


“Dear Sir: This places me under no obligation to hire you. I expect to get a search 
warrants for 4 persons. And if they don’t make settlement, expect to prosecute them for 
grand larceny (over $25 is called this is it not). I engaged a lawyer one time and put up 
a starting fee or retainer fee. And after that he just loafed around with my case. (I do not 
intend to put up a retainer fee with you.) Do you want to handle my business. Tell me 
what is the least price you charge for your services & on commission.” 
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COMMENTS 


ELEMENTS OF NEGOTIABILITY BY CONTRACT 
By WILLARD A. BURTON, JR., J. GLENN HAHN, AND PAUL B. WATSON 


Can elements of negotiability be imparted by contract to instruments not 
meeting the requirements of the Negotiable Instruments Law? Instruments 
relating to this problem which have come before the courts usually contain pro- 
visions for waiver of defenses in case of assignment or statements that “This 
instrument is negotiable,” or both. The court is then faced with the problem of 
determining whether or not the defendant, by these contractual stipulations, has 
placed himself in a position in which he is barred from setting up his defenses 
on the instrument. In resolving the issue, the courts have based their conclusions 
upon contract principles, estoppel, and the provisions of the Negotiable Instru- 
ments Law. Much of the confusion in the cases is apparently a result of the 
failure to distinguish clearly among these three grounds in determining the 
availability of defenses. 


In United States v. Troy-Parisian, Inc.,1 the defendant gave an installment 
note and contract for heating equipment to be installed by the plaintiff. The 


1. 115 F.2d 224 (C.C.A. 9th 1940) 
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contract contained the provision, “Seller may assign this contract to Twin Falls 
Bank & Trust Co., without notice to the purchaser, and when assigned shall be 
free from any defense, counterclaim or cross complaint by purchaser.” The in- 
struments were then assigned to the Trust Company, who demanded and re- 
ceived payment from the Administrator insurer upon default of the defendant. 
Defendant sought to set up the defense of breach of an implied warranty of fit- 
ness. After holding that the proviso effectively barred the defense interposed, 
the federal court went on to say that there was no reason why the parties could 
not thus impart elements of negotiability if such provision did not affront public 
policy because the parties could have made the instrument negotiable initially. 
Such provision ostensibly did not conflict with $ 5-302, Idaho Code, (1932), 
which provided that “in the case of an assignment of a thing in action, the action 
by the assignee is without prejudice to any set-off or other defense existing at the 
time of or before notice of assignment.” It is believed that this case is authority 
only for the proposition that defenses are as effectively cut off in a suit on this 
contract as they would be in the case of a negotiable instrument and not for the 
proposition that the contract was in any sense negotiable in such a way as to 
include other elements of negotiability as provided for in the Negotiable Instru- 
ments Law. The Utah supreme court reached a similar decision in Anglo-Cali- 
fornia Trust Co. v. Hall,” construing a corresponding contractual provision under 
a like statute. No reference was made here, however, to elements of negotia- 
bility. 

The same result was arrived at in Elzey v. Ajax Heating Co.’ Plaintiff entered 
into a contract with defendant Ajax Heating Co. for the purchase of heating 
equipment. The contract contained the following clause: “It is hereby agreed 
that the purchaser herein named does hereby waive all rights to defend against 
the assignee in the event said contract is assigned, on any grounds whatso- 
ever...” The seller later assigned the contract to defendant Columbia Radiator 
Company. In the action plaintiff applied for a declaratory judgment, alleging 
that the workmanship was defective and that the equipment was insufficient for 
the purpose intended. After expressing the belief that it must preserve the free- 
dom of contract, the court came to this conclusion: “The court therefore deter- 
mines and decides that the said paragraph, insofar as it precludes a defense by 
the plaintiff as against the assignee, is valid and effective in law, and that no 
defense may be interposed (italics added) by the plaintiff in the event of a suit 
against him by the defendant Columbia Radiator Company.” With the defenses 
thus cut off, the court proceeded on contractual law without reference to nego- 
tiability or the Negotiable Instruments Law. 


Although a number of cases have reached the opposite result in applying the 
contractual theory, some of them are apparently distinguishable. The contract 
in Motor Contract Co. v. Van Der Volgen‘ provided, “It is hereby agreed by 
the purchaser herein that the extension of credit by this contract is made possi- 
ble only by making this contract a negotiable contract, so that it may be sold by 


2. 61 Utah 227, 211 Pac. 991 (1922) 
3. 10N.J.M. 281, 158 Ad. 851 (1932) 
4. 162 Wash. 449, 298 Pac. 705, note in 79 A.L.R. 29 (1931) 
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the vendor upon the market, and in consideration of the extension of credit 
herein, the purchaser hereby waives all counterclaims or claims for recoupment 
or any and other claims of any kind not appearing upon the face of this contract.” 
Defendant sought to set up the defense of usury. Holding the waiver void as 
against public policy, the court said that the parties could not contract in face 
of the usury statute and the Negotiable Instruments Law. The usurious rate of 
interest would apparently have provided sufficient grounds for the holding with- 
out reference to the Law. 


In Pacific Acceptance Corporation v. Whalen’ the defendant was permitted 
to set up the defense of fraud, despite a provision in the conditional sales con- 
tract to the effect that, “the purchaser shall be precluded from in any manner 
attacking the validity of this agreement on the ground of fraud, duress, mistake, 
want of consideration or failure of consideration, or upon any other ground...” 
The court said that the instrument was nonnegotiable but made no mention of 
public policy. Since the decision was adequately supported by principles of con- 
tract law, the statement by the court that the contract was nonnegotiable again 
appears to be mere surplusage. 

No clear grounds appear, however, for distinguishing the decision of the 
California Supreme Court in American National Bank v. Sommerville, Inc.® 
Here the purchaser under a conditional sales contract agreed “That as against 
the assignee of the seller, the buyer should be precluded from attacking the 
validity of the contract for fraud, duress, mistake, want or failure of considera- 
tion, or upon any other grounds.” The court upheld the defense of failure of 
consideration, saying that the defendant had not estopped himself because an 
acknowledgment of the receipt of consideration is always open to dispute. But 
it then went on to advance the dogma that negotiability must be implied by 
law as a result of the form of the instrument itself. The report did not disclose 
that the issue of negotiability was advanced by either party, and it would appear 
to be extraneous to the problem at hand. 


As recently as 1945 the California court reaffirmed the Sommerville doctrine 
in Hollywood State Bank v. Wilde.’ The contract in this case, given for the 
purchase of shares in a chinchilla enterprise, contained a clause that “the instru- 
ment contains the entire agreement between the parties and no warranty, state- 
ment, promise or inducement made by any party hereto... which is not con- 
tained in this written contract shall be binding or valid as to parties hereto.” 
The assignee contended on appeal that it was error for the court to deny recovery 
to an innocent purchaser in view of such entire-agreement clause. “In other 
words,” the court said, “it contends that the contracts are negotiable instruments 
(italics added) and are subject to no defenses in the hands of an innocent pur- 
chaser.” Answering its own contention, the court then propounds the tenet that 
negotiability must result from the form of the instrument itself. It is important 
to note, nevertheless, that the shares were held to constitute securities, and, as 
such, were illegal under the state and federal securities acts. From the report the 





5. 43 Idaho 15, 248 Pac. 444 (1926) 
6. 191 Cal. 364, 216 Pac. 376 (1923) 
7. 70 Cal. App.2d 103, 160 P.2d 846 (1945) 











ee 











UNIVERSITY OF KANSAS 139 


issue of negotiability does not appear to have been raised by the parties and 
seems extrinsic to the decision in the case. 

Faced with a fact situation and statute similar to those in the Troy-Parisian 
and Elzey cases, the Arizona supreme court in San Francisco Securities Corp. v. 
Phoenix Motor Co.® held that the contractual provisions waiving defenses were 
void as against public policy. It advanced the doctrine that to allow such pro- 
visions to take effect would be to oust the court in the exercise of its jurisdiction. 
If one can accept the view that the assignment statutes are for the benefit of the 
public, then the reasoning in this case would seem to justify the conclusion 
reached. Otherwise, the former cases appear better-reasoned law because it is 
fundamental that a party may waive privileges conferred by law for his indi- 
vidual benefit. 

Sometimes the plaintiff seeks to bar defenses upon the basis of estoppel aris- 
ing from his reliance on some act (estoppel in pais) or agreement (promissory 
estoppel) of the defendant. This question came before the Kansas supreme 
court in Lewis v. Dodson.’ Having actual or constructive knowledge of the truth 
or falsity of the claimed misrepresentation made by the plaintiff's assignor to 
induce him to buy air conditioning equipment, defendant executed a title note 
in which “as to third parties purchasing the instrument waived all rights of 
action, set-off and counterclaim, he (the maker) might have against the seller.” 
Although it concluded that the instrument was negotiable and that the plaintiff 
was a holder in due course, the court held that the statement in which defendant 
waived claims against third parties “led the plaintiff to purchase and under fa- 
miliar principles of law, the defendant may not now say otherwise.” Since this 
statement seems to indicate an application of the doctrine of estoppel, the ref- 
erence to negotiability of the instrument involved would appear unwarranted. 

The plaintiffs in Kelly v. Universal Oil Supply Co.’ executed a promissory 
note and mortgage for shares of stock in the defendant oil company, which, 
under the terms of the agreement, was to begin drilling within four months after 
the execution thereof. In a telegram to a prospective purchaser of the note, 
plaintiff stated that he had no offsets, claims or defenses, and defendant bank 
purchased in reliance on this statement. Under the laws of California at that 
time,'! the note was nonnegotiable because secured by a mortgage, but the 
plaintiffs were “estopped to assert the non-fulfillment of the conditions because 
their actions were calculated to influence prospective purchasers, to whom they 
should have revealed secret equities.” This case seems to clearly reflect a logical 
application of the doctrine of estoppel, with no intermingled confusion of 
“negotiability” in its literal sense. 

When statements that “this note is negotiable” are relied upon to remedy a 
failure to comply with the forma! provisions of the Negotiable Instruments Law, 
the instruments have generally been found to be nonnegotiable. In Essig v. 
Porter’? the Indiana Appeals Court held that failure to specify “or order” in a 





8. 25 Ariz. 531, 220 Pac, 229 (1923) 

9. 151 Kan. 632, 100 P.2d 640 (1940) 

10. 65 Cal. App. 493, 224 Pac. 261 (1924) 

11. Pitman v. Walker, 187 Cal. 667, 203 Pac. 739 (1922) 
12. 63 Ind. App. 318, 112 N.E. 1005 (1916) 
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note was a defect cured by a stipulation of negotiability, the note containing the 
words “negotiable and payable.” The note in this case was issued before the 
Negotiable Instruments Law was in effect in that state; hence the court was gov- 
erned by the principles of law merchant. In the light of § 10 of the Law, which 
provides that the instrument need not follow the language of the act, but any 
terms which clearly indicate an intention to conform to the requirements are 
sufficient, it would appear that the court could well reach the same result under 
the Negotiable Instruments Law insofar as satisfying the particular requirement 
of words of negotiability is concerned, but not to satisfy all of § 1.’ 


On the other hand, the promissory order note in Moore v. Vaughn" failed to 
designate a payee. There was, however, the provision, “This note is negotiable 
and payable without defalcation or discount and without any relief or benefit 
whatever from stay, valuation, appraisement or homestead exemption laws.” 
Saying that a mere label per se attached no legal results, the court held that these 
words did not supply the requirements mandatorily fixed by statute.’ 


By way of dictum the New York court, in Enoch v. Brandon,'® held that a 
provision that “They [these bonds] are to be treated as negotiable,” would not 
impart negotiability. “At times contract rights may be enforced, or some theory 
of estoppel adopted, but no intention, no agreement may make negotiable an in- 
strument which the statute declares to be nonnegotiable.”'” 


In Ornbaum v. First National Bank of Cloverdale,'® the administrator of the 
decedent’s estate sought to recover the money represented by a lost savings bank 
pass book. Because the by-laws of the bank provided for payment upon presenta- 
tion of the pass book, the bank contended that such provisions made the book 
quasi-negotiable. The court replied that the by-laws did not impart the quality 
of negotiability because to do so would amount to negotiability by contract, 
citing American National Bank v. Sommerville, Inc.'? The issue of negotiability 
was before the court here; therefore, this would appear to be a holding denying 
the right to effectuate negotiability by contract. 


It is apparent from these cases that most of the confusion existing on the sub- 
mitted question is primarily due to the court’s failure to comprehend the true 
meaning of “negotiability.” Although it has been said that “The word negotia- 
ble has no precise content,””° it would seem that term could be defined as that 
quality given to instruments which comply strictly with the requirements set 
forth in Article I, Title I, of The Negotiable Instruments Law. The commonly 
expressed attributes of a negotiable instrument are: an indorsee who acquired 
the instrument in good faith for value and without notice of any defect becomes 
the owner thereof unaffected by the defenses the obligor may have had against 


13. Gray v. Gardner, 12 Pa. D. & C. 449 (1929) is cited as being in accord in 78 U. of Pa. L. Rev. 258 (1929) 

14. 167 Miss. 758, 150 So. 372 (1933) 

15. Negotiable Instruments Law § 8 

16. 249 N. Y. 263, 164 N.E. 45 (1928) 

17. Subsequent to the decision in this case, the State of New York has enacted a law which provides that security 
receipts, equipment trust certificates, and corporate bonds may be made negotiable by contract. N.Y. Pers. Prop. Law, 
§ 260-262 (Commonly called the ‘Hofstadter Act.’’) 

18. 215 Cal. 72, 8 P.2d 470 (1932) 

19. Supra, note 6 

20. Steffen and Russell, “The Negotiability of Corporate Bonds,” 41 Yale Law Review 799, 808 (1°32) 
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the original parties; a thief of a bearer instrument can pass good title to a bona 
fide purchaser; the indorser of an instrument in blank before delivery becomes 
liable in some cases to the payee and to the purchaser subsequent to such in- 
dorser;?’ when an indorser indorses without qualification, he engaged to “pay 
the amount of the note to the holder, or to any subsequent indorser who may be 
compelled to pay it,” conditional upon due presentment, dishonor and proper 
proceedings on dishonor;”? an indorser, in general, warrants that the instrument 
is genuine, that he has good title to it, that the prior parties had the ability to con- 
tract, and that there are no defects which would render the document invalid or 
valueless.” 

As a matter of comparison, the incidents accompanying the assignment of a 
contract are much different. In the first place, it can hardly be contended that a 
thief of a contract could pass good title to a bona fide purchaser, giving such 
purchaser any rights on the instrument. The assignee of a nonnegotiable chose 
in action, even though he purchases in good faith, acquires the instrument sub- 
ject to all defenses which the obligor may have had against the assignor. The 
debtor may, however, in some instances estop himself from setting up defenses, 
set-offs and counterclaims.”‘ It is apparent from the above cited cases that this 
may be done by including a waiver of defense clause in the contract, or by other 
conduct on the part of the obligor. Although the waiver of defense clause con- 
tained in the contract usually includes all defenses, it would appear that the 
courts would bar only those defenses which are not protected by strong public 
policy, e.g., breach of warranty and failure of consideration. On the other hand, 
they would not bar those which are clothed with a strong aura of public policy, 
such as fraud and usury.” 

Unlike the indorser of a negotiable instrument, the assignor of a contract to 
pay money is not liable to subsequent assignees in the event of the debtor's de- 
fault unless there is a stipulation to the contrary. Warranties made by the as- 
signor are similar to those made by the indorser. The assignor, by assignment, 
impliedly warrants that neither he nor one holding under him will do anything 
to derogate from the assignment, and that the claim is genuine and legally en- 
forceable.”° 

From the above discussion, it appears that in general there are three advan- 
tages of negotiable over nonnegotiable instruments: (1) a bona fide purchaser 
is protected if he acquires the instrument from a thief; (2) the holder of a ne- 
gotiable instrument under the Negotiable Instruments Law may look to persons 
other than the debtor for payment; and (3) the likelihood of the obligor of the 
instrument having fewer defenses available in a suit by the holder.?” 

It is interesting to note, in conclusion, that the proposed Code of Commercial 


21. Negotiable Instruments Law § 64 

22. Negotiable Instruments Law § 66 

23. Negotiable Instruments Law § 65, 66, 67 

24. 2 Williston on Contracts § 432 (Rev. Ed., 1936) 

25. Comment, 8 Mo. L. Rev. 200, 202 (1943). See also the following dicta in Anglo-California Trust Co. v. 
Hall, 61 Utah 227, 211 Pac. 991 (1922): “The law will not give effect to fraud and iniquity ...In the absence 
of fraud and duress, a purchaser may certainly in a written contract waive any set-off or counterclaim that he may 

ve. 

26. 2 Williston on Contracts § 445 (Rev. Ed., 1936). Restatement, Contracts, § 175. 

27. “The only advan of negotiability over non-negotiability is that the purchaser from a thief is protected. 
Claims of legal and equitable title and defenses may be cast off by estoppel.” Beutel, “The Negotiable Instruments 
Act Should Not Be Amended,” 80 U. of Pa. L. Rev. 368, 383 (1932). 
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Law”® includes only bills, certificates of deposit, checks and notes in Article III, 
Commercial Paper. Securities such as certificates of stock, bonds, debentures, and 
mortgage participation certificates are dealt with in Article V, Investment Se- 
curities. Article III prohibits negotiability by contract or conduct.?? 

It is submitted that the question, as to whether or not a nonnegotiable instru- 
ment can be made negotiable by contract, must, in general, be answered in the 
negative. While it is conceded that parties may by contract or conduct achieve 
some of the results of negotiability without compliance with the statute, the 
mandatory terms of the Negotiable Instruments Law would seem to dictate that 
the term “negotiable” should be applied only to those instruments which fulfill 


the statutory requirements. 


CASE NOTES 
TORTS—LIGHT AS TRESPASS OR NUISANCE—PLAINTIFF’S SENSITIVE 
USE OF LAND AS DEFENSE 

Plaintiff, operator of a drive-in outdoor motion picture theater, and defendant, operator 
of a race track equipped for night racing, opened for business at approximately the same 
time on adjoining tracts of land located outside of the city limits and beyond any resi- 
dential district, the surrounding area for a considerable distance being unimproved. 
Although defendant’s flood lights were directed at its track, reflected light “spilled” onto 
plaintiff's screen with an intensity about that of full moonlight and seriously impaired the 
quality of pictures exhibited by plaintiff, causing financial loss. Plaintiff brought action 
for damages, contending that defendant's lights constituted a trespass or, in the alternative, 
a nuisance. On appeal from a judgment based on a directed verdict for the defendant, it 
was held that the judgment be affirmed. Amphitheater, Inc. v. Portland Meadows et al, 
198 P.2d 847 (Ore. 1948). 

The case is unusual in several respects: the question of priority of establishment is 
absent; neither plaintiff's nor defendant's use of land gives rise to a claim of greater social 
utility; only one element of nuisance (light), instead of many, exists; and plaintiff's use 
of land is abnormally sensitive to the type of interference by the defendant. It is upon this 
last aspect that the decision rests. The court briefly disposes of plaintiff's assignment of 
error in refusing to submit to the jury the question of trespass by reference to the universal 
classification of cases involving similar interferences (smoke, odors, etc.) as nuisances 
rather than trespass and distinguishes the aircraft cases plaintiff cites to support its theory 
of trespass on the doctrine of privilege. The distinction might have been made that tres- 
pass is an invasion of interests in the exclusive possession of land while private nuisance 
is an invasion of interests in the use and enjoyment of land. Ryan v. City of Emmetsburg, 
232 Iowa 600, 293 N.W. 29 (1940), 4 N.W. 2d 435 (1942). As a nuisance case, the 
action is considered one of first impression and is fully discussed. 

An intentional interference with the use and enjoyment of land, to be actionable, must, 
as a matter of law, be both substantial and unreasonable. RESTATEMENT, TORTS § 822 
(1939) where the act complained of causes injury to the personal comfort of the plain- 
tiff, the frequently expressed standard for determining substantiality is the effect on nor- 
mal persons in the particular locality. RESTATEMENT, supra, comment g. The Oregon 
court cites Shepler v. Kansas Milling Co., 128 Kan. 554, 278 P. 757 (1929), as illustrative 
of cases developing the “fundamental distinction” (quoting the Oregon court) between 
cases involving light and those involving gas, odors, etc. Since light is generally consid- 
ered beneficial by normal persons, the result is automatic. (However, the Oregon court 
later states that it is not saying that shedding of light may never under any conditions 





28. The American Law Institute and The National Conference of Commissioners on Uniform State Laws, The 
Code of Commercial Law (1949). 

29. The Code of Commercial Law, Art. III, § 102(2): ‘A writing which does not conform to the requirements 
of this section or which falls within the scope of Article V on Investment Securities is not a negotiable instrument 
within this Article and cannot be made one by contract or by conduct.” 
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become a nuisance.) The rationale of the standard may be that if persons of ordinary 
sensibilities are not annoyed, there is no diminution of the value of the interest in land. 
In the instant case, the court applies a corresponding principle: where the act complained 
of interferes with the use to which the land is put, substantiality of the interference is to 
be determined by reference to normally sensitive types of uses; if the use is “abnormally 
sensitive” or “unusual,” recovery is denied. Postal Telegraph-Cable Co. v. Pacific Gas & 
Electric Co., 202 Cal. 382, 260 Pac. 1101 (1927) (interference with telegraphic mes- 
sages by parallel high power line, both uses being extraordinary according to the court); 
Lake Shore & M.S.R. Co. v. Chicago, L. S. & S. B. R. Co., 48 Ind. App. 584, 92 N.E. 989 
(1910), 95 N.E. 596 (1911) (interference with telegraph lines and signal system of 
railroad by electric cars); Cremidas v. Fenton, 223 Mass. 249, 111 N.E. 855 (1916) 
(poorly constructed residence shaken by factory operations); Bradbury Marble Co. v. 
Laclede Gas Light Co., 128 Mo. App. 96, 106 S.W. 594 (1907) (finished marble stained 
by ashes, smoke and gases) ; Eastern & South African Telegraph Co. v. Cape Town Tram- 
ways Co., L.R. 381 (1902) (interference with telegraph messages by electric cars) ; Robin- 
son v. Kilvert, L.R. 41 Ch. D. 88 (1889) (paper in leased portion of warehouse damaged 
by 80° temperature); Noyes v. Huron & Erie Mortgage Corp., 3 DLR. 143 (1932) 
(reflected light rendering plaintiff's signs projected on a screen difficult to read); SAL- 
MOND ON THE LAW OF TORTS, 9th Ed., pp. 238, 239 (1936); PROSSER, TORTS 
(1941), relegating the principle to a footnote, p. 559, note 67; PEARCE AND WESTON, 
LAW OF NUISANCES, p. 19, bracketing together the two corresponding principles. 
The court in the instant case incorrectly cites Cooke v. Forbes, L.R. 5 Eq. 166 (1867) as 
holding that plaintiff cannot enlarge his right to have his property protected from injury 
by engaging in a process of great delicacy (dyeing cocoamats), the court there saying 
that “Still, he (defendant) has not a right to injure his neighbour's manufacture at all; 
and if it had been proved to me that...a grave injury occurring every time that an acci- 
dental escape (of sulphuretted hydrogen from defendant’s plant) took place or...con- 
stant repetition of the injury ...the proper course would have been to grant an injunc- 
tion.” This case was criticized in Robinson v. Kilvert, supra. The RESTATEMENT, 
supra, although setting forth the standard of “normal persons in the particular locality” 
for nuisances involving personal discomfort, is silent upon hypersensitive uses of land. 


The rationalization suggested above for the standard in the personal discomfort class 
of nuisances does not apply to the corresponding standard in the hypersensitive use cases. 
In the latter, the improvement having been made, loss of value occurs. Nor is it a matter 
of suitability to the location or the general character of the area, none of the cases cited 
in the second group involving non-conforming uses or areas in transition from one use 
to another. Difficult in application as the standard of the normal person may be, it is 
submitted that the standard of a normal or ordinary use of plaintiff's land is exceedingly 
more difficult to apply. The uses of land are more variable than human sensitivity to 
noise, smoke, dust, odors, etc. Technological progress increases the number of sensitive 
uses, and it is likely that a new use will be considered abnormally sensitive. There is a 
tendency to protect only residential and agricultural uses. It is suggested that variability 
from the established general character of the neighborhood is a superior test to determine 
which uses shall be denied protection from adjacent enterprises; where the uses of both 
parties to the action vary from the established general character, the protection of property 
tights from interference by an adjacent use is all that need be considered. Applied to the 
present facts, judgment would be for the plaintiff. A better basis for distinguishing The 
Shelburne v. Crossan Corporation, 95 N.J.Eq. 188, 122 A. 749 (1923), where operation 
of an electric sign casting light into hotel rooms after midnight was enjoined, would then 
exist. The harm complained of in the Shelburne case did not relate to the “normal and 
ordinary use of residential property” but to a business use (plaintiff was the hotel) which 
happened to be sensitive to light at late hours. But, as the Oregon court itself points out, 
at plaintiff's location “the primary activity appears to be the entertainment of luxury- 
loving people,” and thus a similar result would be reached on the suggested basis. 


In the instant case, in addition to the quoted authority, the court feels that it is guided 
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by considerations of public policy, namely, that neither party can claim any greater social 
utility, that light is generally beneficial, and that recreation after dark is necessary for the 
enjoyment of the working public. The first is true; the second is also true but incon- 
sistent with the particularity of each nuisance case emphasized by the court and by many 
others, especially under the unusually “private” character of this private nuisance case; 
the third only raises an issue, the movies or the horses, into which the court is undoubtedly 
reluctant to enter. 
LLoyp M. FAUST 


NEGLIGENCE—LIABILITY OF INDEPENDENT TORT FEASORS—BURDEN OF 
PROOF—WHERE ACTUAL CAUSATION INCAPABLE OF PROOF 


Plaintiff, member of a hunting party of three, was hit in the eye and upper lip by bird- 
shot when his companions, the two defendants, fired at a quail which was flushed between 
them and plaintiff. This action for damages was instituted and tried by the court with- 
out a jury. The evidence did not clearly show which of the two defendants’ shot struck 
plaintiff and the trial court gave a judgment for plaintiff against both defendants, finding 
that both were negligent and that plaintiff's injuries were a direct and proximate result of 
their negligence. Defendants contend upon appeal that they were not joint tort feasors, 
and thus jointly and severally liable, and that there was not sufficient evidence to show 
which defendant was guilty of the negligence which caused the injuries. It was held, that 
the judgment be affirmed. The court reasoned that the plaintiff should not be deprived 
of indemnity merely because it was impossible to apportion factual causation. Summers 
v. Tice, 199 P.2d 1 (Calif. 1949). 

Where several actors negligently discharge firearms, one of whom must have caused 
the plaintiff's injury, they have been joint tort feasors under the theory that they were act- 
ing in concert, Benson v. Ross, 143 Mich. 452, 106 N.W. 1120 (1906); or engaged in a 
common enterprise, Moore v. Foster, 182 Miss. 15, 180 So. 73 (1938). Under similar 
circumstances criminal verdicts have been upheld against the actors under the theory that 
they were engaged in a common enterprise, Regina v. Salmon, 14 Cox C.C. 494, 6 Q.B.D. 
79 (1880); or concurrently negligent, State v. Newberg, 129 Ore. 564, 278 Pac. 568 
(1929). With reference to Oliver v. Miles, 144 Miss. 852, 110 So. 666 (1926), it was 
suggested in Note, 27 Col. L. Rev. 754 (1927), that a theory of “joined tort-feasors” be 
conceived, modifying the traditional alternatives of proceeding against the actors as joint 
or independent wrongdoers to fit facts analogous to the instant case. In regard to those 
facts, under this modification, plaintiff would not be allowed to impose all the burden 
upon one who is denied any reimbursement from his felow wrongdoer, a privilege he 
enjoys under the law as it relates to joint tort-feasors, 15 Col. L. Rev. 717 (1915). In 
Kansas contribution can be enforced among joint debtors, Kan. G.S. 60-3437 (1935), 
even where a judgment was rendered upon a joint tort action, Ft. Scott v. Kansas City, Ft. 
Scott, Memphis Ry., 66 Kan. 610, 72 Pac. 238 (1903). However, this is the only Kansas 
case reported where reimbursement was given one of joint tort-feasors against another, 
and can be distinguished by the note in 15 Col. L. Rev., supra. Under the suggested theory 
of “joined tort-feasors,” not only are the number of possible suits for contribution re- 
duced, if allowed, but the victim of the tort or torts would not have to prove that his in- 
jury was the proximate result of each defendant's act as he would under the theory of 
independent tort-feasors. 

In CARPENTER, WORKABLE RULES FOR DETERMINING PROXIMATE 
CAUSE, 20 Calif. L. Rev. 396, 407 (1932), it was submitted that it would be better to 
relax the burden of proof as it relates to causation rather than distort proximate cause by 
saying that it may exist though cause in fact does not. As to that relaxation of proof, 
Professor Carpenter postulates that the plaintiff be only required to prove that defendant's 
act was one of several negligent acts, independent or not, that it is impossible to deter- 
mine that his act was not a cause of plaintiffs injury and that it was as likely a cause as 
any of the other acts. The defendant thus incurs the burden of going forward with the 
evidence and disproving his own causation after plaintiff has proven defendant's neg- 
ligence. See Kingston v. Chicago Northwestern Ry., 191 Wis. 610, 211 N.W. 913 (1927). 
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Difficulty of the proof of causation is the reason for this relaxation. The test is not con- 
scious concert. WIGMORE, SELECT CASES OF THE LAW OF TORTS, § 153. In Kan- 
sas, though there is no weapons case in point, in Gibson v. Bodley, 156 Kan. 338, 133 P.2d 
112 (1943), joint and several liability was found where it was impossible to ascertain 
the proportion each defendant had contributed to plaintiff's injury. In such circumstances 
the court said that the degree of each defendant's culpability was immaterial. Although 
they acted independently, each was liable for the whole damage. See Tilden v. Ash, 145 
Kan. 909, 67 P.2d 614 (1937). When confronted with the facts of the instant case, it 
does not seem necessary to strain the concepts of concert, concurrence, and common enter- 
prise. The facts here, though infrequent, deserve separate treatment. They seem best 
suited to joint liability. There is a possibility that of the several defendants, one or more 
is innocent; random selection of the defendant against which the plaintiff will execute 
his judgment under the conventional theory of joint tort-feasors which generally affords 
joint and several liability, could punish a man who certainly has not acted any more neg- 
ligently than his fellows. Of course the suggested joint liability treatment, which would 
assess equal liability in so far as possible, would be subject to the qualification, as with 
joint contractors, of the insolvency of one or more of the defendants. 
H. M. WRIGHT 


BILLS AND NOTES—BANKS AND BANKING—FORGED INSTRUMENTS— 
LIABILITY OF BANK TO DEPOSITOR AND PAYEE 

X, an agent of the P corporation, was authorized to receive and did receive checks 
drawn on D. bank payable to P. Acting without authority, X indorsed such checks in the 
name of P corporation, cashed them at the D bank, and absconded with the proceeds. 
P now sues D bank, seeking recovery on one of two theories, first, as payee, for wrongful 
conversion, and secondly, as assignee of the drawer’s rights and causes of action against 
D bank for unauthorized payment upon forged indorsements. On appeal from a judgment 
for D, the court of civil appeals affirmed the judgment of the trial court. On further 
appeal, the Supreme Court of Texas held, four justices dissenting, that the judgment of 
the court of civil appeals be affirmed. P, as payee of the checks, had no direct cause of 
action against D, and as the drawer’s liability to the payee was discharged by delivery of 
the checks to P’s authorized agent and their subsequent payment by D to P’s agent, the 
drawer had no cause of action to assign. Strickland Transp. Co. v. First State Bank of 
Memphis, 214 S.W. 2d 934 (Tex. 1948). 

The UNIFORM NEGOTIABLE INSTRUMENTS LAW, § 189, provides: “A check 
of itself does not operate as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder unless it accepts or certifies 
the check.” § 127, also provides: “A bill of itself does not operate as an assignment of 
the funds in the hands of the drawer available for the payment thereof and the drawee is 
not liable on the bill unless and until he accepts the same.” See also Kan. GS. 52-1002, 
1706 (1935). 

While the general language in these two sections is almost identical, still there is 4 
marked and significant difference to be noted. In § 127 it is provided that unless and 
until bills are accepted the drawee “is not liable on the bill;” while in § 189 it is stated 
that unless and until checks are accepted or certified the bank “is not liable to the holder.” 
Thus, the question arises as to whether the draftsman of the act intended a different result 
under the two sections. Any answer in the affirmative would hardly seem tenable. The 
two sections obviously deal with a common problem and save for the noted variation in 
phraseology they are otherwise similar. Still it is conceded that under § 127 a drawee 
might well be held on some tort theory. 

In view of the language of § 189 of the N.LL. it would seem that the drawee should 
not be liable in the instant type of case on any theory, and that the payee of the check 
should be left to his remedy against the drawer (if any) or against the wrongdoer. This 
was clearly the opinion of the court in Elyria Savings & Banking Co. v. Walker Bin Co., 
92 Ohio St. 406, 111 N.E. 147, L.R.A. 1916D, 433, Ann. Cas. 1917D, 1055 (1915), and 
it has been followed in some of the jurisdictions which have passed on the question. Feitel 
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House Wrecking Co. Inc. v. Citizen’s Bank & Trust Co. of Louisiana, 159 La. 752, 106 So. 
292 (1925); Gordon Fireworks Co. v. Capital Nat. Bank, 236 Mich. 271, 210 N.W. 263 
(1926); Allen v. Home Savings Bank Co., 33 Ohio App. 133, 168 N.E. 399 (1929); 13 
Va. L. Rev. 130. However, about the same number of jurisdictions have held that although 
there is no acceptance of a check by the drawee in this situation and no liability on the 
check itself, the drawee is liable in trover for conversion. Louisville & N.R. Co. v. Citizens 
& People’s Bank, 74 Fla. 385, 77 So. 104, (1917); State v. First Nat. Bank of Albu- 
querque, 38 N.M. 225, 30 P.2d 728 (1934). Although § 189 of the N.LL. seems clear 
and unambiguous on this point, and although it was passed to promote uniformity of de- 
cision throughout the country, here is one situation in which it has failed to do so, ap- 
parently through no fault of the draftsmen. 

The CODE OF COMMERCIAL LAW, Art. III, Commercial Paper, being drafted 
jointly by the American Law Institute and the National Conference of Commissioners on 
Uniform State Laws, incorporates the rule that the bank may be held liable for conversion 
in situations as in the instant case. § 519 of that code states: “(1) An instrument is con- 
verted when... (c) it is paid on a forged indorsement.” 

As the Texas jurisdiction rejects the conversion theory as a ground of liability, Fidelity 
& Deposit Co. v. Fort Worth Nat. Bank, Tex. Comm. App., 65 S.W. 2d 276 (1933), and as 
the P in the instant case also sued as assignee of whatever rights the drawer might have 
against the D bank, the decision resolves itself around whether the drawer or the de- 
frauded principal should bear the responsibility for the malfeasance of the agent. To decide 
this question the court had to determine whether the drawer’s liability to P was discharged 
by delivery of the checks to P’s authorized agent and their subsequent payment by the 
D bank. Recognizing that there are two lines of authority, the court chose to follow the 
authorities holding that the drawer’s liability was discharged. Under the facts this result 
appears just. The drawer of the check has no control over the selection of his payee’s 
agent and obviously is not responsible for his unfaithful acts. On the other hand the 
drawee bank, in the absence of compelling reasons estopping the bank from denying 
liability, is equally not responsible for P’s embezzling agent. Thus, we have the situation 
where one of two innocent parties must suffer through the wrongful act of a third party, 
and the rule that the loss should fall upon the one who by his conduct created the circum- 
stances which enabled the third party to perpetrate the wrong seems sustainable under 
the facts. 

Kansas doesn’t appear to have adjudicated the problem under identical facts as in the 
subject case. However, in Kansas City Title & Trust Co. v. Fourth Nat. Bank, 135 Kan. 
414, 10 P.2d 896 (1932), the court refers to the banks “absolute liability for the payment 
of checks on forged indorsements.” In Grand Lodge of Kansas, A.O.U.W. v. Emporia Nat. 
Bk., 101 Kan. 369, 166 Pac. 490 (1917), the court states that “payments on forged in- 
struments are at the peril of the bank.” These cases are decided on the principle of lia- 
bility to the drawer, however, and the facts are different. In each case the forgery was not 
by an agent of the payee, authorized to accept the check. Thus the drawer was in a posi- 
tion where he would lose, if he could not recover from the bank. Actually, the forger in 
each case fraudulently procured the check from the drawer, made payable to a person to 
whom the drawer in reality was under no obligation. Thus the drawer was discharged 
from no obligation, as he was in the principal case. 

Apparently there has been no Kansas case decided with the same facts as the principal 
case. The only guide would seem to be the unequivocal language of the courts in the two 
cases cited that the drawer pays a forged indorsement at his peril. 

MARSHALL C. HILL 


PARTNERSHIP—POSSESSION OF PARTNERSHIP PROPERTY—THEORY 
OF PARTNERSHIP ENTITY 
The Anti-Trust Division of the Department of Justice caused a subpoena duces tecum 
to be issued, directed to only one member of a family partnership, requiring him to ap- 
pear before the Grand Jury and bring with him certain partnership documents. The sub- 
poenaed partner, together with the remaining partners, alleged themselves to be co- 
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partners and moved the court to quash the subpoena on the grounds that the documents 
described in the subpoena constitute the private papers and property of each of the part- 
ners and that their production will be violative of the movants rights under the Fourth 
and Fifth Amendments of the Constitution. The subpoenaed partner could personally 
claim immunity under 15 U.S.C. § 32 (which grants immunity to witnesses subpoenaed 
and testifying in proceedings under the Anti-Trust laws), as well as under the Fifth 
Amendment. The partners not subpoenaed would not have the opportunity to personally 
claim immunity as to the records if they are produced by the subpoenaed partner. It was 
contended by the Government that the partnership is an association or entity of the asso- 
ciation type and that the partners, in creating it, relinquished their several sole and ex- 
clusive rights to severally possess its property and papers. It was held, that to require the 
documents to be presented by one partner would be violative of the rights of the other 
partners to possession of the partnership property. In re Subpoena Duces Tecum, 81 F. 
Supp. 418 (N.D. Cal. 1948). 

In general it may be properly said that each partner in a partnership is a co-owner of 
all partnership property with equal rights of possession and with no other power of 
possession without the consent of the other partners. Randolph Products Co. v. Manning, 
83 F. Supp. 857 (3rd D.N.J. 1948). Conversely, the rule may be stated that one partner 
is not entitled to the exclusive possession of partnership property in the absence of any 
agreement to the contrary, as long as the partnership and the property are still unsettled. 
Syndicate Co. v. Martling, 108 Kan. 798, 196 Pac. 1058 (1921); State v. Roby, 43 Idaho 
724, 254 Pac. 210 (1927); Morrison v. Austin State Bank, 213 Ill. 472, 72 N.E. 1109 
(1905); Silver v. Eakins, 55 Mont. 210, 175 Pac. 876 (1918); Valley Springs Holding 
Corp. v. Carlson, 56 S.D. 163, 227 N.W. 841 (1929). Even though a general partner is 
the full agent of the other partners for purposes of the partnership business he has no 
right to use partnership property other than for the benefit of the partnership without 
the consent of the other partners. Nichols & Co. v. Thomas, 51 Okla. 212, 151 Pac. 847 
(1915). At the death of one partner, the surviving partner has the primary right to 
possession of the partnership assets for the purpose of settling the accounts of the firm, 
this being conditioned upon his furnishing the required statutory bond in accordance 
with Kan. G.S. 22-402 (1935). In the event that the surviving partner does not give this 
bond, the executor or administrator of the estate of the decedent partner, upon giving a 
further bond to administer the partnership estate, may take possession of the partnership 
property. Kan. GS. 22-405 (1935), Campbell v. Bohan, 148 Kan. 205, 80 P.2d 1110 
(1938). The Uniform Partnership Act has, in essence, codified the rules stated above 
regarding the possession of partnership property. U.P.A. § 25. 

Despite the fact that no one partner has the sole and exclusive right to possession of 
the partnership property, in lieu of a contrary agreement, the general rule is that a part- 
nership is not a separate entity distinct from the individual partners. 47 C.J. 747. The 
most approved opinions appear to be those which recognize that a partnership is not a 
separate entity as is a corporation, however, many courts utilize the entity theory for the 
purpose of expediency. The Kansas Supreme Court has stated that “while a partnership 
is not strictly a legal entity, for practical purposes it may be considered as a business 
entity. It has its own capital, its own assets and liabilities, its own business activities, and 
it has a commercial life and credit of its own, virtually if not technically independent of 
the members comprising it.” Farney v. Hauser, 109 Kan. 75, 198 Pac. 178 (1921). In 
the Farney case, the court permitted one partner to sue the partnership as an entity over 
difficulties arising over his business dealings with the business operated by the partner- 
ship. For purposes of suit the court has held that a service by publication on an out of 
state partnership is not necessarily void if the firm name is used in the publication. Neis- 
wanger v. Ord, 81 Kan. 63, 105 Pac. 17 (1909). 

Another jurisdiction utilized the entity theory to protect the firm creditors by mar- 
shalling the firm assets to pay the partnership debts, holding that a partnership is a sep- 
arate and distinct entity and that the partnership property is to be held in trust for the 
payment of partnership debts. Jensen v. Wiersma, 185 Iowa 551, 170 N.W. 780 (1919). 
Similarly the Nebraska Supreme Court held that the firm is an entity and property of the 
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individual partner is not to be subjected to the payment of firm debts until all firm 
property is exhausted. Leach v. Wilburn Wagon Co., 14 Neb. 106, 15 N.W. 232 (1883). 
For purposes of suing for a debt, the Oklahoma Supreme Court held that a partnership 
is a distinct entity from the individuals who compose it. Red River Valley Cotton Co. v. 
J. W. Stalcup Mercantile Co., 41 Okla. 34, 136 Pac. 1115 (1913); this court relying on 
Drucker & Bros. v. Wellhouse & Sons, 82 Ga. 129, 8 S.E. 40 (1888). The Drucker case 
said that though a firm or partnership is not a person it is a legal entity, and for some 
purposes is recognized as a quasi-person having powers and functions exercisable by one 
of the partners severally or all of them jointly. Two years later the Oklahoma Court de- 
cided that where a partnership was sued in the firm name a judgment rendered against 
the partners as individuals would be void since the partners individually were not before 
the court. Holmes v. Alexander, 52 Okla. 122, 152 Pac. 819 (1915). Another leading 
Oklahoma case held that since partners are liable through the firm which is a distinct 
entity, to hold the partners personally liable a judgment must first be obtained against 
the firm and the firm property be exhausted before the individual partners are liable. 
Hassen v. Rogers, 123 Okla. 265, 253 Pac. 72 (1927); Heaton v. Schaeffer, 34 Okla. 631, 
126 Pac. 797 (1912). This decision was followed in a later Oklahoma case which held 
that a partner could not maintain an action for conversion of partnership property, the 
title to the property being in the firm as an entity. White v. Tulsa Iron & Metal Corp., 
185 Okla. 606, 95 P.2d 590 (1939); in accord, Posey v. Kirk, 112 Kan. 682, 212 Pac. 
667 (1923). In another decision the partnership was permitted to sue a bank, notwith- 
standing the fact that one of the parties was on the board of directors of the bank. The 
court reasoned that the partnership was an entity distinct from its members and that the 
partner loses his identity as a partner in this case for the purpose of suit. State v. Pierson, 
204 Iowa 837, 216 N.W. 43 (1927). A California decision demonstrates the uncertainty 
surrounding the question of whether a partnership is to be treated as an entity or a mere 
association of persons. Here it was stated that while a partnership is not a legal entity 
for all purposes in the sense that a corporation is, it is to be regarded as a legal entity to 
the extent that an action will lie against the partnership for the purpose of securing a 
judgment against it. Deeney v. Hotel and Apt. Clerks Union, 57 Cal. App. 2d 1023, 134 
P.2d 328 (1943). 

Professor Crane in his treatise on Partnerships states that as in the case of corporations 
the theory of the partnership entity may be recognized or disregarded according to the 
demands of justice in the particular case. Crane on Partnerships, § 3, (1938). 

In the instant case the Government attempted to treat a partnership as an entity in 
order to gain access to the documents of the firm. While they wished to proceed on the 
entity theory to procure evidence against the partners, it was also their wish to treat the 
partners as individuals for purposes of prosecution on the evidence obtained. It may be 
said that a partnership is for some purposes to be regarded as an entity, but the court here 
based its decision on the general rule that all partners are entitled to possession of the 
partnership property, that no one partner is entitled to exclusive possession in the absence 
of any agreement to the contrary. With this general rule in mind it can be seen that there 
was no basis for the contention by the Government that one partner should be ordered to 
take total possession of these documents to the exclusion of his fellow partners and bring 


them into court. 
A. T. DEALY 


INTERNAL REVENUE—FAMILY PARTNERSHIPS—STATUS OF PARTNERS 
FOR INCOME TAX PURPOSES 


From 1915 until October, 1939, respondent operated a cattle business in partnership 
with R. S. Coon, who, because of ill health, had caused the dissolution of the partnership. 
To that end the partnership herd was sold until only about 1500 head, the foundation 
herd of registered Herefords, remained. Culbertson, the respondent taxpayer, wished to 
keep these cattle and approached Coon with an offer of $65 a head. Coon agreed to sell 
at that price, but only upon condition that Culbertson would sell an undivided one-half 
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interest in the herd to Culbertson’s four sons at the same price. Coon’s reasons for im- 
posing this condition were his intense interest in maintaining the Hereford strain which 
he and Culbertson had developed, his conviction that Culbertson was too old to carry 
on the work alone, and his personal interest in the Culbertson boys. Culbertson agreed 
to the proposition and two days later sold an undivided one-half interest to the four boys 
who gave their father a note for $49,720 at four per cent interest due one year from date. 
The agreement between father and sons was oral. The local paper published the creation 
of the Culbertson and Sons partnership and a bank account was opened in this name. 
At the time the partnership was founded, the oldest son was 24 years old, married, and 
living on the ranch. He worked on the ranch and received $100 a month plus board and 
lodging until entering the army. The second son was 22 years old and had just finished 
college the first year during which the new partnership operated. He went directly into 
the army and rendered no services to the partnership. The two younger sons, who were 
18 and 16 years old respectively in 1940, went to school during the winter and worked 
on the ranch in the summer. The tax years involved in this case are 1940 and 1941. A 
partnership return was filed for both years. It is the disallowance of this division of 
income from the ranch that brings this case into the courts. The United States Supreme 
Court held, Justices Black and Rutledge dissenting, that a valid partnership for tax pur- 
poses had been created. The basis given for the decision was that, taking all facts into 
consideration, the parties in good faith and acting with a business purpose intended to 
join together in the present conduct of the enterprise. Commissioner of Internal Revenue 
v. Culbertson, 69 S. Ct. 1210 (1949). 

This decision has clarified the Supreme Court’s stand taken in Commissioner v. Tower, 
327 US. 280, 66 S. Ct. 532 (1946), and in Lusthaus v. Commissioner, 327 U.S. 293, 
66 S. Ct. 539 (1946). Some confusion had resulted from the three following paragraphs 
recorded in the Tower case, supra, concerning family partnerships: “A partnership is 
generally said to be created when persons join together their money, goods, labor, or skill 
for the purpose of carrying on a trade, profession, or business and when there is a com- 
munity of interest in the profits and losses.” “A wife may become a general or limited 
partner with her husband. But when she does not share in the management and control 
of the business, contributes no vital additional service, and where the husband purports 
in some way to have given her a partnership interest, the Tax Court may properly take 
these circumstances into consideration in determining whether the partnership is real 
within the meaning of the federal revenue laws.” “The issue is who really earned the 
income and that issue depends on whether this husband and wife really intended to carry 
on business as a partnership.” 

The Tax Court in the instant case, in construing the Tower and Lusthaus cases, supra, 
treated as essential to membership in a family partnership for tax purposes the contribu- 
tion of either “vital services” or “original capitak’ and disregarded entirely the parties’ 
intent. Culbertson v. Commissioner, 6 CCH TCM 692 (1947). 

The importance that the Supreme Court placed on the intention test as determined 
by a consideration of all facts, as shown in the principal case, has been disregarded by 
other courts. Their consideration has been placed on partnership tests such as vital ser- 
vices rendered and original capital contributed. Instances in which this occurred are: 
Semmler v. Commissioner, 173 F.2d 218 (C.C.A. 6th 1949), where the main test seemed 
to be that the partnership in question remained in petitioner's control after a gift of busi- 
ness interest was made to his minor sons and because he received economic benefits from 
the gifts; Fletcher v. Commissioner, 164 F.2d 182 (C.C.A. 2nd 1947), where the intent of 
the brother to form a partnership with his sister to enable her to care more adequately for 
their mother was recognized as the motivation for the formation of the partnership but 
which intent was entirely disregarded; and Singletary v. Commissioner, 155 F.2d 207 
(C.C.A. 5th 1946), where entire emphasis was placed on capital and services and where 
the intent of the parties was not considered. Even though the presence or absence of bona 
fide intent to form a partnership might have been slightly considered, and regardless of 
the correctness or incorrectness of the result in the holdings, by the standard set up in 
the instant case the following decisions place too much emphasis on such tests as are 
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enumerated above and too little emphasis on the intent test: Smith v. Henslee, 173 F.2d 
284 (C.C.A. 6th 1949); Weizer v. Commissioner, 165 F.2d 772 (C.C.A. 6th 1948); 
Canfield v. Commissioner, 168 F.2d 907 (C.C.A. 6th 1948); Woosley v. Commissioner, 
168 F.2d 330 (C.C.A. 6th 1948); Lawton v. Commissioner, 164 F.2d 380 (C.C.A. 6th 
1947); Simmons v. Commissioner, 164 F.2d 220 (C.C.A. 5th 1947); Dawson v. Com- 
missioner, 163 F.2d 664 (C.C.A. 6th 1947); Doll v. Commissioner, 149 F.2d 239 (C.C.A. 
8th 1945). The Culbertson case makes it clear that the existence or absence of such facts 
as the agreement, the conduct of the parties in execution of its provisions, their state- 
ments, the testimony of disinterested person, the relationship of the parties, their re- 
spective abilities and capital contributions, the actual control of income and the purposes 
for which it is used, or anything of a similar nature, are only to be used to determine 
whether or not there is a bona fide intent between the parties to form a partnership. 

The intent test was more strongly emphasized in Le Sage v. Commissioner, 173 F.2d 
826 (C.C.A. 5th 1949); Walsh v. Commissioner, 170 F.2d 535 (C.C.A. 8th 1948); Hartz 
v. Commissioner, 170 F.2d 313 (C.C.A. 8th 1948); Kent v. Commissioner, 170 F.2d 131 
(C.C.A. 6th 1948); Wilson v. Commissioner, 161 F.2d 661 (C.C.A. 7th 1947); and 
Grant v. Commissioner, 150 F.2d 915 (C.C.A. 10th 1945). It should be noted that in 
each of these cases, even though intent was correctly emphasized, the subject matter de- 
manded a discussion of the application of the various tests such as capital contributed or 
services rendered as enumerated above. 

The importance of the decision in the instant case is that the highest tribunal in the 
land found that the presence of a bona fide intent to form a partnership is the important 
fact to establish in determining that there is a valid partnership for tax purposes. Each 
other fact gains its importance from its tendency to prove or disprove the existence of 
this bona fide intent. No single fact conclusively decides in itself whether or not a part- 


nership exists. 
PATRICK H. THIESSEN 


INFANTS—TORTS—RIGHT TO RECOVER FOR PRENATAL INJURIES 

(Editor’s Note: In the last case note under the Washburn Law School Section appears 
a similar report. ) 

The decisions reached in two recent cases in Ohio are irreconcilable in that divergent 
findings were made by the courts as to whether an infant has a cause of action for pre- 
natal injuries. In the first case the plaintiff, an infant, brought an action by his mother 
to recover for prenatal injuries sustained when the defendant’s parked car was set in 
motion and collided with a bus on which the plaintiffs mother was a passenger. The 
plaintiff alleged that as a direct result of the accident he was caused to be born prema- 
turely and in a greatly weakened condition, and contracted pneumonia. The Court of 
Common Pleas sustained the defendant’s demurrer on the ground of insufficient facts to 
state a cause of action and on appeal to the Seventh Appellate District Court of Ohio, it 
was held, that the decree be affirmed. The court pointed out that the plaintiff had no 
separate existence of his own and that he did not become a person until he was born. 
Mays v. Weingarten, ——O.App. , 82 N.E.2d 421. 

In the second case the plaintiff, an infant, brought an action by her father and next 
friend to recover for injuries sustained while en ventre sa mere. The plaintiff's mother 
was a paying passenger on one of the defendant’s busses and the plaintiff alleged that the 
defendant’s agent so negligently operated the bus that the plaintiff's mother fell from the 
steps of the bus and suffered severe and painful injuries from which she later died. The 
plaintiff was a viable child at the time of the accident and alleged that as a direct and 
proximate result of the accident she was caused to be born prematurely and in a greatly 
weakened condition. The Court of Common Pleas sustained the defendant’s demurrer 
and the plaintiff appealed on questions of law to the Third Appellate District Court of 
Ohio and it was held, that the judgment be reversed and certified to the Supreme Court 
of Ohio for review and determination in light of the recent case of Mays v. Weingarten, 
supra. The court was of the opinion that the plaintiff was an existing viable child in its 
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mother’s womb and had a cause of action after birth for injuries sustained by the negli- 
gent acts of the defendant's agent. Williams v. Marion Rapid Transit Inc., 82.0.App. 
445, 82 N.E.2d 423 (1948). 

The great majority of courts hold that in the absence of a statute permitting recovery 
for prenatal injuries the infant may not recover. Allaire v. St. Luke's Hospital, 184 Ill. 
359, 56 N.E. 638, 48 L.R.A. 225 (1900); Stemmer v. Kline, 128 N.J.L. 455, 26 A.2d 489 
(1942); Drobney v. Peters, 232 N.Y. 220, 133 N.E. 567, 20 A.L.R. 1505 (1921); RE- 
STATEMENT, TORTS § 869. The denial of recovery necessitates the view that the in- 
fant, while en ventre sa mere, is not in esse until birth, and is a part of the mother until 
birth. Allaire v. St. Luke’s Hospital, supra. Thus, there would be no duty owing to the 
unborn child as it would have no separate existence apart from the mother. Drobney v. 
Peters, supra; Nugent v. Brooklyn Heights R: Co., 154 App.Div. 667, 139 N.Y.S. 367 
(1913). In support of the view denying recovery by the infant many courts reason that 
the law cannot always be scientific or technically correct. The law must often content 
itself with being merely practical and to permit recovery would be entering the field of 
conjecture and permit the bringing of fictitious suits. Stanford v. St. Louis-San Francisco 
Ry. Co., 214 Ala. 611, 108 So. 566 (1926); Magnolia Coca Cola Bottling Co. v. Jordan, 
124 Tex. 347, 78 S.W.2d 944, 97 ALR. 1513 (1935). Some courts have denied the in- 
fant recovery in common carrier cases on the ground that, while there is a contractual re- 
lation between the mother and the defendant, there is none with the infant, as it is not 
in esse and hence has no separate existence. Drobney v. Peters, supra; Nugent v. Brook- 
lyn Heights R. Co., supra; Walker v. Great Northern Ry. Co. of Ireland, 28 Ir.C.L. 69 
(1891). Justice Pound in Drobney v. Peters, supra, at 222, 133 N.E. at 567 sets forth 
the following ground by which courts have denied recovery: “Lack of authority; practical 
inconvenience and possible injustice; no separate entity apart from the mother, and there- 
fore no duty of care; no person or human being in esse at the time of the accident.” 

Recovery is also denied in the great majority of courts where the infant is born alive, 
but later dies as a result of the prenatal injuries and the infant’s administrator is bringing 
an action under a wrongful death statute. Buel v. United Rys. Co. of St. Louis, 248 Mo. 
126, 154 S.W. 71, 45 LR.A. (N.S.) 625 (1913); Gorman v. Budlong, 23 R.I. 169, 49 
Atl. 704, 55 A.LR. 118 (1901); Magnolia Coca Cola Bottling Co. v. Jordan, supra. The 
reasoning in such cases is that where the action is brought under a wrongful death statute, 
the action must be such that if the decedent had lived he could have maintained an action 
for damages for personal injuries. At common law, an infant could not have brought an 
action for injuries sustained while en ventre sa mere; and unless the common law rule 
has been changed by statute the infant’s administrator may not bring an action to recover 
damages for the wrongful death of the infant. This issue has not been before the Supreme 
Court of Kansas, but Kan. G.S. 60-3201 (1947 Supp.) is analagous to wrongful death 
statutes in states which have denied recovery. Magnolia Coca Cola Bottling Co. v. Jordan, 
supra. 

An infant was permitted to recover damages for injuries sustained by the malpractice 
of a physician in negligently using clamps and forceps while delivering the infant in 
Scott v. McPheeters, 33 Cal. App.2d. 629, 92 P.2d 678 (1939). However, California 
Civil Code § 29 (1923) provides, “A child conceived, but not yet born, is to be deemed 
an existing person, so far as may be necessary for its interests in the event of a subsequent 
birth.” The court held that this provision included compensation for personal injuries 
sustained while en ventre sa mere. Recovery was also permitted on similar facts in Bon- 
rest v. Katz, 65 Fed. Supp. 138 (D.C. 1946). However, in both of the above cases where 
recovery was permitted the injury was caused by the direct force of the defendant, doctor, 
to the infant and not through the mother. It would also seem that the doctor must be in 
a position where he must use reasonable care in the delivery of the infant. Perhaps the 
greatest argument supporting the recovery of an infant for prenatal injuries was given by 
Boggs, J., in a dissent in Allaire v. St. Luke’s Hospital, supra, in which he pointed out that 
it should not be binding that there is no precedent at common law for recovery by the in- 
fant for prenatal injuries, as the governing principle of common law was that wrongs 
should be compensated for and under that principle it seems that the infant should re- 
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cover. Justice Boggs also pointed out that the fetus is a part of the mother during a 
period of gestation; but that when it reaches the age of viability where the destruction 
of the mother doesn’t destroy it, and it may live if it is born prematurely, then it has an 
independent existence which the law should recognize. Recovery was allowed in a recent 
Canadian case in which the plaintiff's mother had been injured through the negligence 
of the defendant carrier's agent. The plaintiff was born two months later with club feet. 
The court held that the defendant had committed an independent tort against the infant, 
and that when the infant was subsequently born alive it was clothed with alk the rights 
of action that it would have had if it had actually been an independent person at the time 
of the accident. The court decided that the infant's deformity was the direct and proxi- 
mate result of the defendant's negligence. Montreal Tramways v. Leveille, 4 D.L.R. 337 
(1933). 

In the law of property an unborn infant is in esse for purposes which are to his benefit. 
An unborn infant may take property by descent or devise if it is subsequently born alive 
and not too soon after conception so as to give reasonable assurance of continuing to live. 
Biggs v. McCarty, 86 Ind. 352 (1882); Hall v. Hancock, 15 Pick. (Mass.) 255, 26 Am. 
Dec. 598 (1834); Kan. GS. 22-129, 22-240, 22-243 (1935). The court also has au- 
thority to appoint a guardian ad litem for an unborn child. Utah Copper Co. v. Industrial 
Commission of Utah, 57 Utah 118, 193 Pac. 24 (1920). 

The infant is also protected in criminal law by the rule that should the infant be born 
alive and thereafter die as a result of the injury, culpability is the same as for the killing 
of any other human being. However, if the child dies before birth, then no crime can be 
established. Clarke v. State, 117 Ala. 1, 23 So. 671, 67 Am. St. Rep. 157 (1898). 

The courts, in denying the right of an infant to recover for prenatal injuries, say that 
the imputing of an existence to the infant is a mere fiction which doesn’t extend to the 
law of torts. They hold that results obtained in property law and criminal law are based 
solely on public policy, while the law of torts is based on the rights of private individuals, 
Lipps v. Milwaukee Electric Ry. & Light Co., 164 Wis. 272, 159 N.W. 916 (1916); and 
that the infant is not a person or separate entity to whom a duty of care arises. Nugent v. 
Brooklyn Heights Ry. Co., supra. However, has not the state as much interest in the 
protection of one about to be born into society as in the case of one already born? Cer- 
tainly it seems that if a wrongdoer may be held criminally liable for his wrongful act if the 
infant is born alive and subsequently dies as a result of the injuries, then he also should 
be held civilly liable for damages if the child survives. The law has extended the doctrine 
of the rights of an unborn infant to permit a posthumous child to recover damages for 
the death of his father under a wrongful death statute. Nelson v. Galveston, Harrisburg 
& San Antonio Rld. Co., 78 Tex. 621, 14 S.W. 1021 (1890). 

Thus, while the majority of the cases hold that there is no recovery by the infant for 
prenatal injuries, it appears that there is a definite trend towards permitting recovery. 
Certainly the more humane and better reasoned rule follows the views as expressed in 
Wiliams v. Marion Rapid Transit Inc., supra; and the dissent of Justice Boggs in Allaire 
v. St. Luke’s Hospital, supra. (Note: Subsequent to the writing of this article, Williams v. 
Marion Rapid Transit, Inc. supra, was affirmed by the Supreme Court of Ohio; see 87 
N.E.2d 334. The decision appears to agree with the view contended for in this case note.) 

The theory of tort law is to compensate for injuries inflicted by the wrongdoer, yet the 
great majority of courts deny the infant the right to recover for prenatal injuries. The 
infant is alive and has taken its place in the community and yet may not recover for the 
maiming of its body. Surely the fact that the injury was sustained before or after birth 
is a mere technical refinement. Medical science has made tremendous progress in the last 
century and it would seem that if it can be reasonably established by medical evidence 
that the infant’s injury is the direct and proximate result of the defendant’s wrongful act 
then the infant should not be denied recovery. 

Jess W. VAN ERT 
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CASE NOTES 
“WHAT PRICE BOURBON?” 


Recent decisions in various jurisdictions, Liquor Store, Inc., et al. v. Continental Dis- 
tilling Corporation, Fla. , (1949), 40 So.2d 371; Levine v. O’Connell et al., 
State Liquor Authority, (1949), 88 N.Y.S. 672; Illinois Liquor Control Commission v. 
Three Feathers Distributors, Inc., (1949), Ill. . N.E.2d. , have stim- 
ulated controversy concerning Fair Trade price provisions as related to liquor control. 
The question is presented, in the light of the above decisions, does section 110 of the 
Kansas Liquor Control Act, Laws of 1949, Chapter 242, violate any state or federal con- 
stitutional prohibitions when construed in its application to the Fair Trade Act? 

In order that we may ascertain the effect of the decisions in other jurisdictions upon 
the operation and validity of the Kansas Liquor Control Act it is necessary first to ex- 
amine the Liquor Acts of those sister states and the opinions of their courts in which 
they were held unconstitutional. 

The most recent decision is that handed down by the Illinois Supreme Court on Sep- 
tember 22, 1949, in the case of Illinois Liquor Control Commission v. Three Feathers 
Distributors, Inc. supra. Chapter 43, paragraphs 196 to 204 of the Illinois Revised 
Statutes of 1947, a part of the Illinois Liquor Control Act referred to by the Supreme 
Court in the above opinion as the “Mandatory Fair Trade Act,” compelled a manufacturer, 
distributor or importing distributor of any brand of alcoholic liquor to file with the 
Liquor Control Commission a copy of a fair trade contract. Section 13, Article IV of the 
Constitution of the State of Illinois provides that, “No Law shall be revived or amended 
by reference to its title only, but the law revived, or the section amended, shall be in- 
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serted at length in the new act.” In the Three Feathers case the Mandatory Fair Trade 
Act was held “unconstitutional and void as an amendment of the Liquor Control Act or 
of the Fair Trade Act” because it did not comply with the provisions of section 13, 
Article IV of the Illinois Constitution, supra. The Court further held that, considered 
as a separate act, this statute was uncertain and incomplete, and could not be put into 
operation except by assuming that portions of other statutes are understood to be a part 
thereof; that since the Act is not effective as an independent and complete act, and 
cannot be considered as a part of either of the other acts mentioned, there was not a legal 
statute under which distributors of alcoholic liquors could be compelled to enter into a 
fair trade contract, or be subject to any of the statutory penalties for a failure to do so. 


The New York case of Levine v. O'Connell et al., State Liquor Authority, supra, also 
dealt with the incorporation of a mandatory fair trade contract provision into the Alco- 
holic Beverage Control Law of New York. The Alcoholic Beverage Control Law dele- 
gated to the State Liquor Authority the power to prohibit the sale of alcoholic beverages 
except pursuant to a fair trade contract entered into in accordance with the Fair Trade 
Law. The petitioner's license was revoked by the State Liquor Authority for selling liquor 
below the Fair Trade prices. After holding the Law unconstitutional as an unlawful dele- 
gation of legislative authority, the Court went on to say, “What has been done here goes 
far beyond anything enacted by the Fair Trade Law. Such laws are primarily designed 
to safeguard the producers of hessited commodities in the ownership of their branded 
names; the purpose here is different viz., by avoiding price wars, to foster and promote 
temperance and provide for the orderly distribution of alcoholic beverages. The motiva- 
tion in the latter instance has nothing to do with protecting the property rights of pro- 
ducers in brand names.” The New York Court, following the line of reason expressed 
by the United States Supreme Court in Old Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp., (1936), 363 Ill. 610, 2 N.E.2d. 940; 299 US. 183, 57 S. Ct. 139, 81 LEd. 
109, 106 A.L.R. 1476, expressed the view that Fair Trade Laws, with their primary ob- 
ject of protecting the vested property rights of manufacturers in their brand names, 
should not be applied in a mandatory manner to liquor control as police measures to 
effectuate an easier regulation of liquor sales. 


In Liquor Store, Inc., et al., v. Continental Distilling Corporation, supra, the Florida 
Supreme Court was concerned with the enforcement of a fair trade contract under the 
Florida Fair Trade Act, F.S.A. 1941, sections 541.01 et seq., and in no way mentioned 
or attempted to enforce or construe the Florida Liquor Control Act. The Florida Fair 
Trade Act, which is identical with the Kansas Fair Trade Act, G.S. 1947 Supp., 50-301 
et seq., was held to be unconstitutional as an unlawful delegation of the State police 
power to distillers and other manufacturers, whose property interest in a “registered 
trade-mark, name, or brand” the Act allegedly sought to protect. : 

The pertinent provision of the Kansas Liquor Control Act is section 110, entitled “Dis- 
crimination in sales and prices prohibited.” This section requires that each “manufacturer, 
or corporate subsidiary of any manufacturer” and distributor of alcoholic beverages, ex- 
cepting any distributors, brewers, fermenters or manufacturers of beer, be required to file 
with the director a written and sworn statement in which it agrees to sell any of the 
brands or kinds of alcoholic liquors manufactured or distributed by him to any dis- 
tributor or retailer licensed in this state, and that such sales will be made to all such li- 
censed distributors or retailers in accordance with the current price list on file in the 
office of the Director. Section 110 in no way dictates the price at which the retailer may 
sell. If a retailer sells liquor below its fair trade price, the manufacturer must resort, for his 
damages, to a civil action under the Fair Trade Act. The apparent effect of this section 
is to prevent the creation of monopolies by any manufacturer or distributor of alcoholic 
beverages by requiring such parties to sell and distribute to any and all distributors and 
retailers licensed in this state. This provision is novel and original with the State of 
Kansas and avoids the inequities and price cutting tactics prevalent in states where the 
distribution and control of alcoholic beverages is without a similar restraint. 

There are many authorities upholding the proposition that section 110 is a valid exer- 
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cise of the State police power. When the police power of this State was questioned in 
Panhandle Eastern 9 Line Co. v. State Highway Commission of Kansas, 294 USS. 613, 
at p. 622, 55 S. Ct. 563, 79 L.Ed. 1090, (1935), reversing State Highway Commission v. 
Panhandle Eastern Pipe Line Co., 139 Kan. 185, 29 P.2d. 1104, (1934), Mr. Justice Mc- 
Reynolds, speaking for the Supreme Court said, “The police power of a State... springs 
from the obligation of the State to protect its citizens and provide for the safety and 
good order of society. Under it there is no unrestricted authority to accomplish whatever 
the public may presently desire. It is the governmental power of self-protection and per- 
mits reasonable regulation of rights and property in particulars essential to the preserva- 
tion of the community from injury. New York & N.E. Ry. Co. v. Town of Bristol, 151 
US. 556, 14 S. Ct. 437, 38 L.Ed, 269, (1894).” That no one commodity is more imbued 
with the public interest and therefore subject to the State police power than is the sale 
and distribution of alcoholic beverages is of general knowledge. “Necessarily these regu- 
lations will encroach, when the power is exercised, on private rights; but that does not 
render them void.” Marrs v. City of Oxford, 32 F.2d. 134, CCA, (1929). The Kansas 
Supreme Court has held, State v. Wilson, 101 Kan. 789, 794, 168 Pac. 679, LR.A. 1918B 
374, (1917), that, “the police power extends, not only to protection of the public safety, 
health, and morals, but to the promotion of the common convenience, prosperity, and 
welfare.” The broad scope thus given to the police power of the State of Kansas plainly 
must encompass the restrictive provisions of section 110, supra. 


The Kansas Fair Trade Act, supra, authorizes manufacturers of trade-marked and brand 
name commodities which are in free and open competition with other similar com- 
modities, to make contracts governing the sale and resale of those commodities, which 
contracts may contain minimum resale price provisions. This act is in operation inde- 
pendent from any of the provisions of the Kansas Liquor Control Act. No attempt was 
made by the legislature to incorporate any part of the Fair Trade Act into section 110 of 
the Liquor Control Act. The combined operation and effect of these respective acts re- 
sults in a system of price regulation without the disadvantages of monopolistic control of 
trade-names and brands in the hands of a few self-interested manufacturers and dis- 
tributors. 

The difficulty encountered by Illinois and New York resulted from an attempted 
mandatory incorporation of the operative features of the Fair Trade Act into the Liquor 
Control Act. In comparison, the fair trade contract is entirely voluntary in Kansas. Section 
110 of the Kansas Liquor Control Act makes it unlawful for any manufacturer to refuse 
to sell to any distributor or for any distributor to refuse to sell to any retailer any of the 
brands or kinds of alcoholic liquor manufactured or distributed by him, or to sell at 
other than the current prices therefor, as listed with the Director. 

There is an apparent conflict between the above provision of section 110 and the basic 
clause of the Fair Trade Act, G.S. 1947 Supp. 50-302. The latter does not deprive the 
manufacturer of his inherent right to refuse to sell to any distributor or retailer who will 
not meet his terms; i.e. enter into a fair trade contract. Should a manufacturer refuse to 
sell to a distributor or a distributor refuse to sell to a retailer on the ground that the dis- 
tributor or retailer would not sign a fair trade contract, the distributor would seem to be 
in violation of section 110. But can he refuse to sell? Section 110(1) declares it to be 
unlawful for a licensed distributor to purchase any alcoholic liquor from any manufac- 
turer who refuses to sell to any licensed distributor in this state or discriminates in current 
prices among such licensed distributors, after such distributor has been notified by regis- 
tered mail of the violation of the manufacturer. Under section 110(2) the Director is 
given the power to revoke the license of any distributor who refuses to sell to any licensed 
retailer or who discriminates in current prices among such licensed retailers. 

In reconciling statutes in pari materia the Kansas Supreme Court has held that, “It 
is the recognized rule that where successive acts of the legislature covering the same sub- 
ject are in conflict with each other, the conflicts shall be resolved and both acts given 
effect, if possible, but if they are not reconcilable, the last expression of the legislature 
prevails, and this is true notwithstanding the conflicting acts were carried forward into 
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an official revision and codification enacted by the legislature. (Iola Building and Loan 
Association v. Allen County Commissioners, 152 Kan. 365, 103 P.2d. 788, (1940); State, 
ex rel., v. Moore, 154 Kan. 193, 117 P.2d. 598, (1941); ‘Arkansas City v. Turner, State 
Auditor, 116 Kan. 407, 226 Pac. 1009, (1924); and cases cited in each.)”—City of 
Council Grove v. Schmidt, 155 Kan. 515, 127 P.2d. 250, (1942). In such cases, even 
though “some may be special and some general, in the event one of them is ambiguous 
or uncertain, (they) are to be construed together, even if the various statutes have not 
been enacted simultaneously, and do not refer to each other expressly...” Crawford, 
Statutory Construction, sect. 231, pp. 431-433. See also, State v. Young, 17 Kan. 414, 
(1877); Atchison and Eastern Bridge Co. v. Anderson County Commissioners, 150 Kan. 
24, 91 P.2d 34, (1939); Wyandotte County Commissioners v. Adams, 155 Kan. 160, 123 
P.2d. 818, (1942). 

Pursuant to the above authorities on statutory construction, it is submitted that the 
enforcement provisions or section 110(1) and (2), supra, will prevail over GS. 1947 
Supp. 50-302 of the Fair Trade Act. Furthermore, this latter enactment does not deprive 
the former of any of its force and effect inasmuch as the right of a manufacturer or dis- 
tiller under the Fair Trade Act to refuse to sell to anyone not entering into a fair trade 
contract was a right not expressly given by statutes but only followed by necessary im- 
plication, from the provisions of the Fair Trade Act, section 50-302. 

There is yet another reason why the above conflict should offer little difficulty in 
practical application. G.S. 1947 Supp. 50-306 provides as follows: 


“Willfully and knowingly advertising, offering for sale or selling any commodity 
at less than the price stipulated in any contract entered into pursuant to the provi- 
sions of this act, whether the person so advertising, offering for sale or selling is or 
is not a party to such contract, is unfair competition and is actionable at the suit of 
any person damaged thereby.” 


The effect of this act is to bind any and all retailers and eens to the provisions of 
any fair trade contract in force in this state whether or not they are a party or parties to 
that fair trade contract. Similar statutes have been frequently upheld in other jurisdic- 
tions; Calvert Distillers Corp. v. Stockman (1939; D.C.) 26 F.Supp. 73; Calvert Distilling 
Co. v. Brandon (1938; D.C.) 24 FSupp. 857; Old Ft. Dearborn Wine & Liquor Co. v. 
Old Dearborn Distributing Co. (1936) 287 Ill. App. 187, 4 N.E.2d. 658; Weco Products 
Co. v. Reed Drug Co. (1937) 255 Wisc. 474, 274 N.W. 426. For example, if any re- 
tailer is a party to a fair trade contract involving the resale of a particular brand of alco- 
holic beverage, all other retailers in this state, whether or not they are a party to that or 
other similar contracts, are bound by the provisions thereof. Thus, even though a dis- 
tributor cannot force a retailer to enter into a fair trade contract because of section 110 
of the Kansas Liquor Control Act, his property rights in his trade-mark brands will be 
fully protected if he establishes one such contract in the state. 

This combined operational effect obtained by the Kansas Liquor Control and Fair 
Trade Acts, each existing and functioning independently, is the result sought by both 
Illinois and New York. 

There are two basic reasons why Kansas, while still retaining control of the sale and 
distribution of alcoholic beverages, will not be affected by the Illinois and New York 
decisions. First, section 110 of the Kansas Liquor Control Act does not seek to incor- 
porate the price control features of the Fair Trade Act; Second, Even if it did so, the 
Kansas Courts, despite the similarity of Article II, section 16 of the Kansas Constitution 
and Article IV, section 13 of the Illinois Constitution, have nevertheless held that in- 
corporation by reference is a valid exercise of the legislative power, State v. Board of 
Commissioners of Shawnee County, 83 Kan. 199, 110 Pac. 92 (1910); State v. Howat, 
107 Kan. 423, 191 Pac. 585 (1920). 

There has been no litigation on the construction or operation of the Kansas Fair Trade 
Act (originally passed in 1937) or on the more recent Liquor Control Act. In the face 
of the opinion of the Florida Supreme Court in Liquor Store, Inc., et al., v. Continental 
Distilling Corporation, supra, handed down April 5, 1949, the status of our Fair Trade 
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Act might seem somewhat insecure if it were not for the numerous decisions by other 
states and the United States Supreme Court upholding similar Acts. Seagram-Distillers 
Corp. v. Old Dearborn Distilling Co., supra; Joseph Triner Corp. v. McNeil, 363 Ilk 559, 
2 N.E.2d. 929, 104 A.L.R. 1435 (1936); Max Factor & Co. v. Kunsman, 5 Cal.2d. 446, 
55 P.2d. 177 (1936); Ely Lilly & Co. v. Saunders, 216 N.C. 163, 4 S.E.2d. 528, 125 
A.LR. 1308 (1939); see also, 125 A.L.R. 1335, anno. and 3 A.L.R.2d. 201, anno. 

With a total lack of judicial construction by the Supreme Court of this, or of any other 
state, or section 110 of the Kansas Liquor Control Act or comparable legislation, no con- 
clusion of finality may be reached as to its validity. It is submitted, however, for the 
reasons set out above, that the combined effect of the Kansas Liquor Control and Fair 
Trade Acts in operation and administration should withstand any judicial determination 
on the question of its constitutionality. 

DEAN L. GIBSON, 3 L 
THOMAS C. Hurst, 3 L 
THOMAS M. LILLARD, JR., 3 L 


INCOME FROM DISCHARGE OF INDEBTEDNESS 


In 1925, the taxpayer, an individual, borrowed $90,000; he executed 200 bonds se- 
cured by a mortgage trust deed on a building and a leasehold running for 99 years from 
1914, as security for the loan. In 1932, the taxpayer communicating with the bondholders, 
procured an extension to 1937 for payment of the principal, during which time the tax- 
payer paid interest directly to the bondholders. In 1937, the taxpayer procured another 
extension to 1942 for payment of the balance of $51,750. During the years of 1938, 1939, 
and 1940 the taxpayer purchased a total of $14,440 of his outstanding bonds either di- 
rectly from the bondholders or through his agent or an agent of the bondholders for con- 
sideration of $6,348.50. The Tax Court found that in 1938 the fair market value of the 
leasehold and improvements thereon was $80,000; the taxpayer was solvent during the 
period of cancellation, and had a substantial income from his law practice and other 
interests. This case arose from the Commissioner's addition to the reported gross income 
of the txapayer, the difference between (1) the principal face amounts of the above 
purchased leasehold bonds executed by the taxpayer and (2) the lesser amounts paid by 
him for their purchase. The Tax Court held that the gains were taxable as to bonds pur- 
chased through an agent, but not as to those purchased directly from the bondholders. 
Held, that the Commissioner was justified in finding a taxable gain on all the bonds re- 
acquired, rather than an exempt gift. Commissioner of Internal Revenue v. Lewis F. 
Jacobson, 336 USS. 28, 69 S.Ct. 358, 93 L-Ed. 297. 

Confronted with the probability of a postwar decline in property values, the question 
of whether the cancellation of indebtedness constitutes taxable income to the party bene- 
fited becomes more important. As the following cases will indicate, the decisions of the 
courts have not established a clear rule to follow in determining whether such cancella- 
tion creates income under Section 22 (a) of the Internal Revenue Code. 

In the United States v. Kirby Lumber Company, 284 US. 1, 52 S.Ct. 4, 76 L.Ed. 131, 
the taxpayer issued its own bonds for which it received par value, then later in the same 
year it purchased on the open market some of the same bonds at less than par value. The 
Tax Court made no finding of insolvency or shrinkage in assets. The transaction resulted 
in a clear gain within the annual accounting period. The Court held the difference be- 
tween the issuing price and the cost of re-acquiring the bonds to be a taxable gain. The 
Kirby case rule was followed in Helvering v. American Chicle Company, 291 U‘S. 426, 
54 S.Ct. 460, 78 L.Ed. 891, where the taxpayer assumed the outstanding bonds of another 
company as a part of the consideration for the purchase price of assets. In subsequent 
years the taxpayer purchased a considerable number of these bonds at less than their face 
value. The Court noted that the taxpayer made no showing of a loss on the entire trans- 
action, and held that the face value less the sum paid for the bonds was a taxable gain. 
It should be noted that in the American Chicle Company decision the rule of the Kirby 
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case was expanded to include transactions which were not completed within one annual 
accounting period. 

In the Helvering v. American Dental Company, 318 U.S. 322, 63 S.Ct. 577, 87 L.Ed. 
785, the taxpayer, a corporation, owed certain past due bills of merchandise represented 
by interest bearing notes. The interest had been accrued for years prior and deducted in 
the taxpayet’s income tax returns. In 1936, the holders of the notes cancelled all the interest 
accruing after 1932. The taxpayer also owed back rent which had been accrued as an ex- 
pense, and deducted on the income tax returns for the years involved. In 1937, the land- 
lord made a settlement of this back rent for less than the full amount. The taxpayer 
credited the totak amount of the cancelled debts to earned surplus. There was no proof 
of insolvency before or after the cancellation. The balance sheet showed assets in excess 
of liabilities at the opening and close of 1937, with greater net assets than the asserted 
adjustment in income. The Commissioner assessed a deficiency against the taxpayer on 
the basis that the gain was taxable, and the Board of Tax Appeals, 44 B.T.A. 425, upheld 
the determination. On appeal to the Circuit Court of Appeals, Seventh Circuit, 128 F.2d. 
254, the decision was reversed. The Court of Appeals indicated that the forgiveness of 
indebtedness in each instance must be based on consideration, or it amounts to a gift from 
the debtor. The Court found that the debtor cancelled the accrued interest upon the tax- 
payer's obligations when the fact was disclosed to him that the taxpayer's debtors paid no 
interest, and the landlord’s reduction of the back rent was in form of an inducement to 
expedite the payment of the balance, and not a part of the consideration for signing the 
new lease. The Court stated that where creditors act for purely business reasons, as long 
as there was no consideration for cancellation, the intent to give must necessarily follow, 
and further that, “the creditors motives are immaterial.” Due to the variety of views in 
the various circuits on the question, the United States Supreme Court granted certiorari, 
and in affirming the Court of Appeals decision, commented, “that cancellations of in- 
debtedness occurred only when the beneficiary was insolvent or at least in financial 
straits. Possibly because it seems beyond the legislative purpose to exact income taxes 
for savings on debts, the courts have been reluctant to tax every balance sheet improve- 
ment brought about through debt reduction.” Thus the final decision was that “the for- 
giveness was gratuitous, a release of something to the debtor for nothing, and sufficient 
to make the cancellations gifts” under Section 22 (b) (3) of the Internal Revenue Code 
and therefore excluded from the gross income of the party benefited. 

In the Jacobson case, the United States Supreme Court was faced with a problem of 
reconciling its decisions in the Kirby case and the American Dental Company Case. The 
Tax Court, 6 T.C. 1048, differentiated between bonds acquired by the taxpayer directly 
from the bondholders and those acquired through an agent. It sought to reconcile the 
Kirby and the American Dental decisions on the basis of whether the debtor-taxpayer 
personally and directly secured the discharge of his obligations on a reduced basis or 
whether he accomplished the result through indirect purchase. To the Tax Court the 
purchase through an agent was substantially equivalent to an open market transaction 
such as was involved in the Kirby Lumber Company decision. 

The Circuit Court of Appeals, Seventh Circuit, 164 F.2d. 594, noted from the Tax 
Court findings that each of the bondholders selling through an agent had knowledge 
that the taxpayer was purchasing the bonds and decided that the distinction drawn by the 
Tax Court was “a refinement too nebulous to be practical.” The Court of Appeals af- 
firmed the Tax Court holding regarding the directly negotiated sales and reversed the 
latter’s decision on those bonds sold through an agent, basing its decision upon the rule 
of the American Dental Company Case and holding that the gain was not taxable. 

On appeal, the United States Supreme Court noted that the taxpayer had realized a 
gain which was taxable under Section 22 (a) of the Internal Revenue Code, unless the 
facts could bring the gain within Section 22 (b) (3), which excludes the gross income 
acquisitions by gift. The Court stated that, “the income tax law is described in sweeping 
terms and should be broadly construed in accordance with the purpose to tax income com- 
prehensively,” and that the exemptions “should be construed with restraint in light of 
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the same policy.” While the Supreme Court accepted the Court of Appeal’s rejection of 
the Tax Court's distinction between the directly negotiated purchases and those through 
an agent, it refused to accept the Court of Appeal’s holding that the case came within the 
American Dental Company rule. It found that there was no evidence that any bondholder 
was acting from any interest other than his own. That in each transaction, “the seller 
sought as high a price as he could for the bond and the buyer sought to pay as low as he 
could for the same bond... The mere fact that the seller knew he was selling to the maker 
of the bond as his only available market did not change the sale into a gift. In the ab- 
sence of proof to the contrary, the intent of the seller may be assumed to have been to 
get all he could for his entire claim.” In reversing the Court of Appeals, the Supreme 
Court stated that, “the situation in each transaction is a factual one. It turns upon whether 
the transaction is in fact a transfer of something for the best price available, or is the 
transfer or release of only a part of the claim for cash, and of the balance ‘for nothing’.” 
It further commented that, “the latter situation is more likely to arise in connection with 
a release of an open account for rent or interest as found in Helvering v. American Dental 
Company (US) supra, than in the sale of outstanding securities.” 

To those who seek pragmatic tests, the Jacobson decision will be of little solace. Per- 
haps its chief significance is that it rejects the definitive tests which many read into the 
Kirby and American Dental Company decisions. Each case must stand and be judged 
against its own factual environment. 

It does not appear that the Jacobson decision overruled the holding in the American 
Dental Company, that where no consideration has passed, the intent to give must follow. 
In other words, the taxpayer-debtor need not prove a donative intent as such. The limit- 
ing effect of the Jacobson decision is that many transactions between debtors and cred- 
itors may be deemed “sales” or transfers “for the best price available” which formerly 
were considered by many to be releases of a part of a claim “for nothing.” Regardless of 
whether the transaction is solely between the debtor and creditor or involves an agent 
of one or the other, it will be difficult to escape from the “sale” concept where the obliga- 
tion is one normally associated with sales or transfers. Where the obligation is one not 
normally associated with sales or transfers, the chances of establishing a partial release for 
no consideration appears much more likely. 

Ultimately in each case, the crucial decision is that of the trial court in deciding factually 
as to whether the transaction involved is “a transfer of something for the best price avail- 
able or is a transfer or release of only part of a claim for cash and of the balance ‘for 
nothing’.” 

GERALD D. MCSPADDEN, 3 L 


TORTS—PRENATAL INJURIES—RIGHT OF AN INFANT TO SUE 


(Editor’s Note: In the last case note under the University of Kansas Law School Sec- 
tion appears a similar report.) 

While the plaintiff was an existing viable child en ventre sa mere, plaintiffs mother 
was caused to fall from the steps of defendant's bus. Upon the question of whether an 
after born child had a cause of action for prenatal injuries the Supreme Court of Ohio 
held that the judgment overruling defendant’s demurrer in the Court of Appeals, Wil- 
liams v. Marion Rapid Transit, Inc. 82 Ohio App. 445, 82 N.E.2d 423, be affirmed 
stating that injuries wrongfully inflicted upon an unborn viable child capable of existing 
independently of the mother are injuries “done him in his... person” within the meaning 
of the Constitution of the State of Ohio, Art. 1, Sec. 16, and subsequent to his birth, he 
may maintain an action to recover damages negligently inflicted. Williams v. Marion 
Rapid Transit, Inc. —— Ohio St. ——, 87 N.E.2d 334, Supreme Court of Ohio, July 
13th, 1949. 

The significance of this case lies in its reversal of previously accepted law on the 
specific question of remedy for prenatal injuries. The decision represents, however, a 
return to the basic doctrine that an infant en ventre sa mere shall be protected as if alive 
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for all advantages accruing to the child upon birth. See 10 Cal. L. Rev. 463. This doctrine 
has been embraced in the law since Biblical times. Exodus 21:22, “If men strive, and hurt 
a woman with child, so that her fruit depart from her and yet no mischief follow; he shall 
be surely punished according as a woman’s husband will lay upon him; and he shall pay 
as the judges determine.” Exodus 21:23-25, “And if any mischief follow, then thou shalt 
give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot, burning for 
burning and wound for wound and stripe for stripe.” It has passed through the Roman law 
(see Digest I, 5, 7 and Digest L, 16, 231) and the Ecclesiastical courts. Though no re- 
corded case had mentioned the rule in respect to remedy for prenatal injuries before 1884, 
the common law of England and the United States had accepted it to the extent of pro- 
tecting the unborn child’s rights in property and succession and in preventing criminal 
inflictions upon the fetus as it lay within the mother’s womb. In 1884, however, a 
Massachusetts court, disregarding the basic doctrine, denied recovery for prenatal injuries 
in an action brought by the child's administrator. Dietrich v. Inhabitants of Northampton, 
(1884) 138 Mass. 14,52 Am.Rep. 242. Blindly following stare decisis, subsequent de- 
cisions refused the cause of action stating that in absence of statute a prenatal injury 
afforded no basis for an action in damages in favor of the child. Allaire v. St. Luke’s Hos- 
pital (1900) 184 Ill. 359, 56 N.E. 638, 48 L.R.A. 225, 75 Am. St. Rep. 176, 7 Am. Neg. 
Rep. 427; Gorman v. Budlong, (1901) 23 R.I. 169, 49 Atl. 704, 55 L.R.A. 118, 91 Am. St. 
Rep. 629, 10 Am. Neg. Rep. 188; Buel v. United R. Co., (1913) 248 Mo. 126, 154 S.W. 
71, 45 L.R.A. (NS) 625, Ann. Cas. 1914C, 613, 4 N.C.C.A. 129; Lipps v. Milwaukee Elec- 
tric R. & Light Co., (1916) 164 Wis. 272, 159 N.W. 916, L.R.A. 1917B, 334, 13 N.C.C.A. 
1113; Drobner v. Peters, with Cardozo, J., dissenting, (1921), 232 N.Y. 220, 133 N.E. 
567, 20 A.L.R. 1503; Stanford v. St. Louis-San Francisco R. Co., (1926) 214 Ala. 611, 
108 So. 566, 25 N.C.C.A. 874; Magnolia Coca Cola Bottling Co. v. Jordan, (1935) 124 
Tex. 347, 78 S.W.2d 944, 97 A.L.R. 1513; Newman v. City of Detroit, (1937) 281 
Mich. 60, 274 N.W. 710; Berlin v. J. C. Penney Co., (1940) 339 Pa. 547, 16 A.2d 28; 
Stemmer v. Kline, (1942) 128 N.J. Law 455, 26 A.2d 489; Mays v. Weingarten, (1943) 
—— Ohio App. ——, 82 N.E.2d 421. 

The theory upon which denial of the cause of action has been based is that recovery 
for a tort necessitates a person im esse to whom a duty is owed and a fetus, being but a 
part of the mother, cannot satisfy the requirement as a person. Dietrich v. Inhabitants 
of Northampton, supra; Lipps v. Milwaukee Electric R. & Light Co., supra. But see Kine 
v. Zuckerman, (1924) 4 Pa. D. and C. 227 (subsequently overruled by Berlin v. J. C. 
Penney Co., supra). The theory has been reinforced by collateral arguments: (1) in 
absence of statute, precedence in the common law is binding; (2) such cause of action 
being allowed would lead to numerous suits brought in bad faith; and (3) the causal 
connection between the injury and the negligence is too speculative. Stanford v. St. Louis- 
San Francisco R. Co., supra: “It may be in a few instances hard cases may arise wherein 
a child may be burdened through life with an affliction produced before its birth while, 
on the other hand, many cases may arise, should the rule be different, where the recovery 
would be based upon the merest conjecture of speculation, as to whether or not the pre- 
natal injury was the cause of the death or condition of the child. Moreover, the mother 
may recover for any damage to it which was not too remote to be recovered at all.” The 
contrary argument of the instant case is that the viable child which is capable of living 
apart from its mother and which lives to be born alive is a person within constitutional 
prerequisites to an action for negligence. The decision, in accepting the basic doctrine, 
exemplifies a remedy for injuries as an advantage equal to rights acquired in the law of 
property and succession. The court denies that the difficulty of proof should affect the 
decision, stating that “It is hoped that the law will keep pace with science, and certainly 
there has been some progress in medical science since 1884.” Certainly the inadequacy 
of medical knowledge has been a concrete influence for denying the action in prior years. 
It is not too hard to believe that previous decisions would have allowed the remedy had 
modern medical testimony been available. 

“Biologically speaking, the human life begins at the moment of conception in the 
mother’s womb.” 27 Am. Jur. 747, Sec. 3; Deobner v. Peters, supra; also see Beck’s 





WASHBURN UNIVERSITY 161 


Elements of Medical Jurisprudence (10th Ed.) Volume 1, Page 227. This life consists of 
three periods: the embryonic stage, the fetal stage of viability, and life after birth. The 
embryo is a fetus in its earliest stage of development, especially before the end of the 
third month. Viability means that the fetus has reached such a stage of development 
that it can live outside the uterus. If the mother dies, the viable fetus is capable of living 
on; the embryo is not. Boggs, J., dissenting in Allaire v. St. Luke’s Hospital, supra. Also 
see medical citations in notes to Bonbrest v. Kotz, (1946) 65 F. Supp. 138 (D.C, D.C). 
Arguments in favor of recovery have gone no further than to insist upon remedy for in- 
juries sustained during the stage of viability. That a child injured during the embryonic 
stage should have a day in court in event of a living birth from a living mother appears 
to raise a situation too remote for discussion. The minute size of the fetus in the em- 
bryonic and early viability stages questions the possibility of further development of the 
organism after but the slightest injury. Be that as it may, the proof is in expert medical 
testimony and no reason can be given for refusing a remedy to one fetus a few days 
younger than another. 


Prior decisions have followed the precedent set by Dietrich v. Inhabitants of Northamp- 
ton, supra, in which the court denied recovery for injuries communicated to the infant 
by shock to the mother. In that case the infant had died within fifteen minutes after birth. 
The instant opinion points out that decisions subsequent to the Dietrich case had mis- 
takenly accepted its rule as stare decisis without regard to the distinction in facts involved. 
Other cases, with facts almost identical to the instant case, have denied the remedy. These 
cases cite the Dietrich case as the common law rule. The specific question is discussed in 
Prosser, Law of Torts, Page 188 and reviews cited ibid. page 190, especially 10 Cal. L. Rev. 
463, 44 Yale LJ. 1468; also 32 Cornell L.Q. 609; West’s Key Digesting System: Inf. 
—72(2); 20 ALR. 1505 supplemented by 97 ALR. 1524; 52 Am. Jur. 440; 31 CJ. 
1115 note 77; 43 C.J.S. 270. Also Restatement of Torts, Volume 4, Section 869. “HARM 
TO UNBORN CHILD—A person who negligently causes harm to an unborn child is 
not liable to such child for the harm...CAVEAT. The Institute takes no position upon 
the question whether there is liability to a child hurt while unborn by a person who 
intentionally or recklessly and without excuse harms the mother or child.” A few previous 
decisions have admitted the cause of action. The Supreme Court of Canada in Montreal 
Tramways Co. v. Leveille, (1933) S.C.R. 456, 41 C.R.C. 291, 4 Dom. L. Rep. 337; Bon- 
brest v. Kotz, supra, which however was a malpractice action for direct injuries to the 
child during the process of childbirth; Scott v. McPheeters, (1939), 33 Cal. App.2d 629, 
92 P.2d 678. The Ohio court was faced with a binding rule based upon mistaken appli- 
cations of a basic doctrine, which because of advancements in science, the court felt should 
again be adopted. Being a question of first impression within the jurisdiction, the court 
relaxed the chains of precedents and reversed the trend of denial. “On a question of first 
impression, and in absence of statute, the Supreme Court of the state is at liberty to follow 
the rule which seems to be the most in consonance with common sense and justice.” 
Greer v. Greer, (1940) 56 Ariz. 394, 108 P.2d 398. “Through the doctrine of stare decisis 
attaches great weight to precedents, it does not demand that courts adhere to them if 
satisfied that precedents are manifestly wrong.” Noonan v. City of Portland, (1938) 161 
Ore. 213, 88 P.2d 808. “Few rules in our time are so well established that they may not 
be called upon any day to justify their existence as means adapted to an end.” Benjamin 
N. Cardoza, The Nature of the Judicial Process, (1921), page 98. The modern rule of 
Ohio overruling a demurrer to the cause of action for prenatal injuries will meet its test 
at trial. The aim is to allow recovery for the injury to the unfortunate who must suffer 
from the negligence of another. With expert medical testimony capable of showing a 
causal connection between the negligent act and the injury, the consequences of the 
remedy now being introduced into the law should no longer be feared. True, in practice 
the profession should anticipate jurors sympathetic to the injured child and actions 
brought on notions of a causal connection; however, it is believed that the diligent trial 
judge and alert attorneys will be capable of restricting recovery to deserving plaintiffs. 


OLIN M. STANSBURY, JR., 3 L 
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A FAULTY FEDERAL RULE OF CRIMINAL PROCEDURE 


By FRED RORERTSON 
Of the Kansas City, Kansas, Bar 


[ Editor's Note—Reprinted from the Journal of the American Judicature Society, April, 
1948 (Vol. 31) pp. 187-188, by permission. ] 


The August, 1947, Journal, at page 62, 
shows Judge Alexander Holtzoff looking 
with favor upon the new federal criminal 
procedure rule which makes it possible to 
procure from a person charged with crime 
a waiver of indictment and a plea of guilty 
to an offense described by the prosecutor 
in “a short information consisting of a 
few lines.” Although I had a very small 
part as a Kansas lawyer in compiling these 
new rules, I protested to the best of my 
ability against adopting the one which 
provides this method which seems to Judge 
Holtzoff to be a wholesome and praise- 
worthy procedure. 

I believe this rule is void, it being an 
ineffectual endeavor to amend the federal 
constitution. But whether void or not, I 
cannot accept the packing house method 
of sending people pell-mell through a 
proverbial chute to their doom. Certainly 
it was in the minds of our forefathers to 
make that impossible when they inserted 
in Article 5 of the Bill of Rights that “no 
person shall be held to answer for a capital 
or otherwise infamous crime unless on a 
presentment or indictment of a grand jury 
...” Now under this new rule (which I 
believe is invalid) if a person charged with 
an infamous crime can be persuaded to 
waive indictment he may thereby confer on 
the court jurisdiction to accept from him 
a plea of guilty or try him for mail train 
or national bank robbery with or without 
fire arms, burglary, robbery, arson, larceny, 
highway robbery, rape, forgery, assault 
with intent to kill, and many other crimes, 
and to sentence him therefor without an 
indictment. 

To create jurisdiction under such circum- 


stances the court must disregard “No 
person shall be held to answer” and must 
also believe that the offenses named above 
are not “infamous crimes.” Surely none of 
that language can be.taken out of Article 
5 without amending the constitution. Will 
it be necessary for me to point out how the 
constitution must be amended? Certainly 
it cannot be done by the adoption of a 
rule of procedure. 


Can any able, conscientious judge be- 
lieve, decide or announce that the crimes 
named above are not infamous? If so then 
tell us what is an infamous crime and tell 
us what the framers of the Bill of Rights 
were thinking of when they used those 
words. If jurisdiction in such cases can be 
created and lodged in a court only by 
complying with the constitution, this power 
cannot be usurped or created by a rule. 
This forces us to see that “infamous crimes” 
against the United States can be punished 
only by the exercise of a jurisdiction created 
in Article 5. The attempt to circumvent 
the constitution and thereby to create juris- 
diction by a waiver taken from the defend- 
ant is at least a novel and ingenious device, 
but until the constitution is properly 
amended it is in direct conflict therewith 
and therefore a void and impotent thing. 
Would anyone contend that a United States 
Commissioner could render a valid and en- 
forceable sentence of ten years imprison- 
ment upon a defendant because of a rule 
and waiver proceeding such as we have 
pictured above and which Judge Holtzoff 
seems to view with favor? Such a thing 
would be a ridiculous farce. Why? Simply 
because he has no power to do so. The 
constitution makes it impossible for him 
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to send a man to prison for an infamous 
crime. Such power in the hands of the 
United States commissioners of this country 
might be looked upon with favor by some, 
but until the constitution is amended it is 
impossible for him to exercise such juris- 
diction. 

I am entirely conversant with the sup- 
port which was given this rule at the 
time of its adoption, most of which was 
purely perfunctory. I studied the printed 
briefs and arguments advocating its adop- 
tion and was surprised when I found it had 
run the gamut and was adopted. I could 
not agree with them and said so in written 
arguments. But I was only a child crying 
alone in the wilderness. I am sure the adop- 
tion of the rule seemed so timely and neces- 
sary to those handling its promulgation that 
they thought the courts would welcome the 
“short cut.” 

My expressions here are not given with- 
out much careful thought, nor without a 
very long and active experience. My fifty 
years of active practice of law gave me 
four years as a Kansas prosecuting attorney 
and eight years as United States district 
attorney for the District of Kansas. Being 
surprised at the utterances of so able a 
man as Judge Holtzoff, I am prompted to 
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write this letter in the hope that it will 
result in bringing the matter to the atten- 
tion of the courts and lawyers of our coun- 
try. 

Author's Note—Much to my surprise, 
there appeared in the same [April, 1948] 
number of the American Judicature Jour- 
nal, an article by Justice William O. Doug- 
las of the United States Supreme Court. It 
is much along the same lines as the above 
article and is entitled “Procedural Safe- 
guards in the Bill of Rights.” 


I am confident that the rule under dis- 
cussion is void, and sooner or later a crop 
of habeas corpus cases will prove it. 
Justice Douglas not only does not give 
approval to this “shortcut,” but criticizes 
such procedure. 


I was chairman of the Kansas committee 
when these new rules on federal criminal 
procedure were formed and adopted. Many 
of the new rules are the same as ones which 
I suggested. Doubtless others made the 
same suggestions and therefore I am mak- 
ing no claims of original authorship. I 
only claim to have given the subject vigor- 
ous attention for several months and have 
submitted a complete set for consideration, 
minus the one under discussion. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Amdur, Leon H. Patent office rules and practice. 
Boardman, 1949. 

Barker, John T. Missouri lawyer. 
1949, 

Bemis, Samuel F. John Quincy Adams and the 
foundations of American foreign policy. 
Knopf, 1949. : 

Bernal-Molina, Julian. A statement of the laws 
of Mexico in matters affecting business in 
its various aspects and activities. Inter- 
American Development Comm., c. 1948. 

Busch, Francis X. Law and tactics in jury trials. 
Bobbs-Merrill, c. 1949. 

Commerce Clearing House, Inc. Patents and 
trademarks—laws and regulations. (pam- 
phlet) 1949. 

Crysler, Alfred C. Labour relations and prece- 
dents in Canada. Carswell, 1949. 

Doris, Lillian and Friedman, Edith J. Corporate 
secretary's manual and guide. Rev. ed. by 
Spellman. Prentice-Hall, 1949. 

Egbert, Lawrence D. Law dictionary—English— 
Espanol — Francais — Deutsch. Fallon, c. 
1949, 

Goodrich, Herbert F. Handbook of the conflict 
of laws. Hornbook series. 3d ed., West, 
1949, 

Idaho Code containing the general laws of Idaho 
annotated. 12 v. Bobbs-Merrill, 1949. 
Loth, David G. Chief Justice Marshall and the 

growth of the republic. Norton, c. 1949. 

Machlup, Fritz. The basing-point system. Blak- 
iston, 1949. 

Messick, John D. The discretionary powers of 
school boards. Duke Univ. pr., 1949. 


Dorrance, 


Nadler, Charles E. The law of bankruptcy. Cal- 
laghan, 1948. 

Nichols, Clark A. Cyclopedia of legal forms an- 
notated. 9 v. Callaghan, 1936 with 1946 
pocket parts. 

Oleck, Howard L. Creditors’ rights and remedies. 
Harmon, c. 1949. 

O'Neill, James M. Religion and education under 
the constitution. Harper, 1949, 

Powell, Richard R. The law of real property. 
5 v. Matthew Bender, c. 1949. [vs. 2-5 not 
yet published] 


Rathkopf, Charles A. The law of zoning and 
planning. 2d ed., Grosby pr., 1949. [N.Y. 
law emphasized] 


Shepard’s Citations. The library now has Shep- 
ard’s Citations for all states [except Na- 
vada and Mississippi for which citations 
have not been published] as well as for the 
National Reporter System and the United 
States and Federal Reports. 


Southwestern Legal Foundation. Proceedings of 
the first annual institute on oil and gas 
law and taxation as it affects the oil and gas 
industry. Matthew Bender, 1949. 


Starkey, Marion L. The devil in Massachusetts 
—a modern inquiry into the Salem witch 
trials. Knopf, 1949. 

Sullivan, William C. A treatise on federal rules 
of civil procedure. Michie, 1949. 

Tappan, Paul W. Juvenile delinquency. Mc- 
Graw-Hill, 1949. 

Vanderbilt, Arthur T. Men and measures in the 
law. Knopf, 1949. 
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John Hunt, the last senior in one of the 
oldest law firms in Kansas died the latter 
part of August. The firm originally was 
Wheeler, Brewster and Hunt. John Hunt 
was one of the old school, the species is 
changing. 


Hall Smith and Bill Rees have formed a 
partnership as of July 1st with offices in the 
Columbian Building at Topeka. 

Howard Rooney who holds a Govern- 
ment position in Washington visited Char- 
lie Rooney in Topeka about September 1st. 

Paul Wilson has left Lyndon to become 
associated with the Welfare Department in 
Topeka. Leonard McAnarny was appointed 
to succeed Paul as County Attorney. 

Vic Hergenreter has opened an office at 
Alma, Kansas, and when I saw him recently 
he seemed delighted with the town and lo- 
cation. 

Harold R. Schroeder, formerly of Ma- 
rion, has opened his own office for tax 
practice at 720 National Bank of Topeka 
Building. 

Tom Seed, formerly with Bill Pielsticker, 
has opened his own office at 806 Central 
Building in Wichita. 

Les Arvin has gone in with the Hiebsch, 
Zacharias firm in Wichita. 

Harold Sinning, formerly of Holton, has 
gone down to Liberal to enter the office of 
Hickey and Harner. 

Bill Wood and his wife have both gone 


into the office of Vance and Hobble of 
Liberal. 

Langdon Morgan and his family were 
Topeka visitors, as was Jim Taylor, about 
the first week in September. It was nice 
seeing them. 

Clay Carper and his staff, along with 
Art Herrick, are getting ready for some 
pending appeals on the liquor situation. I 
sold Clay a bunch of Law books recently 
for the Board. 

Pat Pedroja was in Topeka early in Sep- 
tember, I saw him but didn’t get to talk 
to him, now I understand he has had a heart 
attack and is in the hospital, hope the next 
report I get on him will be better. 

Percy Collins has opened an office in 
Belleville in the suite with Nels Ward. 
Nels says he is happy to have an associate, 
the office arrangement works out very well. 

Fred Swoyer is the proud father of a new 
baby boy, when I saw him it had just hap- 
pened and I don’t think Fred had become 
accustomed to the new arrival, but he will. 
Congratulations Fred. 

Speaking of babies, Lefty Ryan went 
down to the Legislature in January, taking 
the Mrs. along, last week she presented him 
with twins, must be the Topeka atmo- 
sphere. Look out for 1951 Lefty. 

Judge Ed Bennett held court in Clay 
Center the morning I was there, the Clay 
County Bar was in complete attendance 
including Judge Peterson of the Probate 
Court who had acquired the habit over the 
years. Hal Sheppeard had the business be- 
fore the court, several divorces, must be his 
youth and curly hair, that attracts ladies. 

Bob Schermerhorn was up from Junction 
City on a matter in Judge Bennett’s court 
at Clay Center, said Les Hoover was on his 
way to Chicago. 
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Bob Galloway of Marysville was in To- 
peka the day I was in Marysville. Bob Fer- 
guson had just gotten home from a month 
in Chicago and vicinity. 

Bob Corbett of Sabetha was away for a 
few days on a trip to Emporia, leaving the 
Mrs. in charge of the office, she seemed 
right at home and looked as though she 
could take care of business. The Corbetts 
are new to Sabetha, they seem to like the 
place and report business is coming. I know 
they will get along and Sabetha will like 
them. 

Jack Voshell has affiliated himself with 
the Van Riper office in Dodge City, I don’t 
know what his connection is only that they 
had him working the morning I was there, 
must have been due to the fact that Jim 
Williams was up on the Salmon River in 
Idaho fishing. 

Another newcomer to Dodge City is 
Ronnie Mitchell who is in with Claude 
Gould. Claude gave him a private office, I 
gave him a statute book, looks like he 
should make the grade from here on out. 

Harry Waite was in Kansas City for a 
couple of days vacation, Emmett Minner, 
his partner, saw him leave with a bag full 
of abstracts, of course Emmett couldn't see 
a vacation with work to do, but Harry said 
he should be kept busy, finally it came out 
he was going to see his “Mother-in-law.” 

Clyde Daniel is in with Dale Corley of 
Garden City, Clyde got into a murder case 
soon after his arrival, Dale being county 
attorney, had the case in the office, the 
were trying it the day I saw them, don't 
know how they came out as I didn’t stay 
that long. 

Lloyd Haag has located in Garden City 
with a nice little office, a complete Kansas 
library and seems well pleased with the out- 
look as far as it has gone. 

I saw a letter from Judge Mellott in the 
office of George Gould in Dodge City, say- 
ing, he would hold court there on Decem- 
ber 9th, the first term of Federal Court ever 
held west of Hutchinson, this I understand, 
will be regular from now on. To make a 
celebrated occasion of it the Southwest Bar 
will hold its winter meeting on December 
10th. George and I made some arrange- 
ments for that too, it should be the largest 
Southwest Bar Meeting on record. 

On November 15th and 16th a Tax 
Course was held at Dodge City, sponsored 
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by the Southwest Bar under the K. U. Ex- 
tension plan, a large crowd will be in at- 
tendance for that too. 

Horace Watkins, after running single for 
“these many years” finally let himself in for 
a catch by a Dodge City girl, you should 
know the home town girls Horace and not 
be caught napping, anyhow, it happened on 
August 7th. Miracles will never cease in 
Dodge City. 

Martin Alemore, son of my old friend 
Mart Alemore of Hutchinson, has picked 
Greensburg to cast his future, he is well 
located with an office and other necessary 
equipment to a good start, am sure he will 
succeed. 

Johnnie Shamberg has finally anchored 
himself in Kansas City, Kansas, he waited 
however, until Joe got his offices air condi- 
tioned before he lit. The firm, I think, is 
Cohen, Schnider, Weinstein and Shamberg. 

Bob Martindell has gone in with the 
Martindell, Carey, Brown and Brabets firm 
in Hutchinson. 

Don Shaffer defended a murder case in 
Garden City the latter part of September, 
have not heard what the verdict was but 
Don was very hopeful for his client. 

Bill Vernon and Vince Fleming were in 
Kinsley one day recently, I met them on the 
street, we all converged on Senator Etling, 
unannounced of course, the Senator was 
equal in every way to the occasion and as 
usual did himself proud. 

Don Lysaught is with Stanley, Stanley, 
Schroeder, Weeks and Thomas of Kansas 
City, Kansas, he just came down in June. 

Jack Shanahan is with Bryant, Cundiff, 
Frank and Shriver of Wichita. I saw Jack 
recently, he too just came down. 

Gene Moore and Clark Owens have 
formed a partnership with offices in the 
Fourth National at Wichita. 

Leo M. Rupar hails from down Pitts- 
burg way and has formed a partnership 
with Jim Fussell at Leavenworth with of- 
fices over the Merchants Bank. 

Ronald Albright has opened an office at 
Anthony, Kansas, he came from El Dorado 
originally. 

Sid Brick has taken Fred Beaty in with 
him with offices in the Beacon Building at 
Wichita. 

Charlie Rauh has taken in Ralph J. 
Thorne with offices in the First National at 
Hutchinson. 
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Fred Walker, Don Ellman and Ed Mor- 
gan all of Cherokee County have been laid 
up with first one thing and another since 
last fall, they are three old timers who prac- 
ticed law in Columbus when Kansas was 
young. The Bar in Columbus has changed 
with a complete turnover since I first saw it. 

Roland Stauffacher was in Kansas City 
the day I visited Columbus, he had taken 
Mrs. Stauffacher to the city for a physical 
check-up. 

John Miller is leaving Columbus for 
some point in Iowa, he has folks in the 
community where he intends to practice 
law. We regret to see him leave. 

Lew Hasty and Claude Depew, both of 
Wichita, were in Kansas City about Au- 
gust 15th, while I did not see them, I did 
see their tracks. 

Pat Croker of Kansas City, Kansas is, as 
far as I can find out, still in the hospital 
at Excelsior Springs. Dick Woodward, the 
last I heard, was still out at Norton, Kansas. 
Have intended writing these fellows but 
like a lot of things I intend to do but 
never get done. 

Dale Bryant of Wichita is planning on 
attending the Orie L. Phillips dinner in 
Denver. I understand there will be a life 
size painting presented the Judge on the 
occasion, and the dinner is open to all mem- 
bers of the 10th Circuit. There will prob- 
ably be many others attend. Dale is the 
only one that has mentioned it to me. 

Rollie Emmitt has moved his office in 
Pittsburg from one building to another. I 
told him he could get a new list of ac- 
quaintance every time he changes his ad- 
dress, he opined he should move often and 
save rent. 

Carl Pingry took a day off from his of- 
fice recently and went over to Missouri 
fishing, that happened to be the day I was 
in Pittsburg, I do a good job missing him. 

Bob Turney and Norman Norburg have 
opened an office as a partnership at 532 
Kansas Avenue, they are a couple of new 
boys just out of school. I haven't met them 
yet but will the first time I am in Topeka. 

Harold Blake of Wichita is still in the 
hospital as this is written, he has had a long 
and ugly siege of it. I hope when he gets 
home this time it will be for sure. 

Dick Mullins of Wichita was soaring 
away on a vacation one day recently while 
I was looking for him. 


Win Holmes is in California vacationing 
as this is written. 

Ted Hill was appointed Police Prose- 
cutor on the staff of Fred Aley, City At- 
torney, recently. Ted gets around about 
7:30 every morning to hear the previous 
night pick-ups relate their story. 

There seems to be some rivalry in Harry 
Castor’s office as to who caught the largest 
fish from Harry’s new lake, the fish grows 
as the stories are repeated. I think Jack 
takes full credit for being the “Champ.” 

Lester Morris of Wichita has repainted 
his home, don’t know why, I never thought 
it needed it. On several occasions I found 
Armie Weiskirch’s house by first finding 
Lester’s, now I can’t find either one of 
them. 

Eldor Meigs at Pratt has gotten around 
to the place where he thinks Pratt is per- 
manent enough to build a new home, he ex- 
pects to be settled in it by the time this 
comes out in print. 

John Megaffen, a grad of the University 
of Virginia, has come back to Pratt to prac- 
tice. Pratt County seems to be the ancestral 
home. 

Bill Hampton with his partner and 
mentor Ruben F. Crick who is one of the 
old timers in Kansas, have acquired a 
ground floor location on the Main street 
with new partitions, new furniture, etc., a 
real snappy office arrangement. 

George Barrett expects his son Richard 
to come into the office about February of 
next year. Richard makes the third genera- 
tion to occupy the same quarters, the build- 
ing of course had a face lifting operation 
some ten years ago, but the office has re- 
mained the same. 

J. V. Humphrey, another youngster of 
86, had a birthday party on September 
15th, it was a surprise to J. V. The lawyers 
all gathered around and let J. V. tell about 
Junction when he first saw it in 1870. His 
father was a lawyer and came to Kansas to 
practice in that year. There has been many 
changes since Junction City first met the 
Humphreys. 

Frank and Margaret Collins of Ulysses 
have a new lawyer in the family, he already 
speaks with a legal nomenclature surpris- 
ingly large for his few years. 

Eugene Hackler has opened his own of- 
fice at Olathe, he took over the Hoge of- 
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fice, reopened it, and says he is ready for 
business. 

John Kaster looks all happy and cozy 
in an office in Cunningham, Kansas, this is 
in Kingman County, he tells me he has 
been there since January Ist of last year, 
settled there after he left the army. He has 
been selected as a member of the group re- 
porting in Washington October 15th to re- 
vise the U. S. Code on State Militia. 

Ernie Deines has also had a very ac- 
ceptable increase in his family, a baby boy 
born Labor day. Erne said the day was 
very appropriate for the occasion. 

Oakley has a newly remodeled Bank 
Building, looks as though it was designed 
for an office building. Jay and Jim Jensen 
have a suite in the front of the building. 
Corwin Spencer is next to them with an- 
other large suite. Corwin was much put 
out at the Fish and Game Commission for 
some act committed by one of its agents 
and was ready to do battle with the whole 
outfit. I have found many quail hunters, 
who, in their general disapproval, would 
do the same thing. Ten days season is not 
enough. 

Ted Kelley and Fred Conner told me an 
interesting story about a door, seems when 
the original office was organized in 1870 
it was Moher and Osmond with the name 
printed on a glass door, later it became 
Osmond and Cole. When the new firm or- 
ganized it seemed proper to take the old 
door with the name printed on the glass to 
the new office. Ted and Fred went together 
in a new Office, they followed and moved 
the original door along with the rest of the 
equipment. The door has the original glass 
in the panel. Ted went into great detail 
telling how he worked for $50.00 per 
month carrying coal by the scuttle to the 
two or three coal stoves all winter long, 
getting down before sunup to start fires 
before the lawyers arrived. 

Joe Mermis and Jake Moses of Great 
Bend have gone together in a new partner- 
ship. 

Mickey Anderson, a newcomer to prac- 
tice in Kansas, has opened up in Ellinwood. 

Phil Harris has left Roy Cliborn in Junc- 
tion City to open up on his own, Phil has 
a connection with a firm of Accountants 
and Loan office, and should do all right. 


Howard Harper has gotten over his trou- 
bles after a trip to Mayo’s and a year of lost 
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time. He looks good and says he feels the 
same. It was nice to see him back and on 
the job again. 

Hank Butler has left the Foulston, Hook, 
Gerety firm, striking out for himself with 
an office in the Fourth National Bank at 
Wichita. Hank said he just had it in his 
system and wanted to work alone for a 
while. 

Harold Beck went in with Boyer, Hon- 
dros and Donaldson a year ago, I don’t 
think I made any mention of it before. The 
boys are looking for more office space in 
the Wheeler, Kelly, Hagney Building in 
Wichita. 

Willard Widder, a recent graduate, has 
associated himself with Willard Haynes 
and Wash Brown in the Brotherhood 
Building, Kansas City, Kansas. 

Ora McClellan has resigned the Bench 
and is going over with Payne Ratner in 
Wichita under the firm name of Ratner, 
Allen and McClellan. The new arrange- 
ment is of October 17th with offices in the 
Union National Bank. Ora moves around 
with a great deal of speed and general all 
purpose. 

Al Herrod, Jerry Koehler, Paul Thomas 
and Walter Klamm have just moved into a 
new suite of offices in the Brotherhood 
Building, Kansas City, Kansas, one that 
looks up-town all the way. Hugh Brown- 
field and Harold Harding have done like- 
wise. Drennan, Ziegelmeyer and Lowder 
have been in the building since last August. 
By the way, as a postscript, Paul Thomas 
got himself in the hospital for a week’s rest, 
the move and the new office just seemed 
too much to take at one time, but he is out 
now and doing much better. 

Joe Brown writes from Paris, “Europe is 
a wonderful place to visit, but, boy oh 
boy, will I be glad to get back to Washing- 
ton, Kansas.” 

Bill Porter, like several other boys, got 
through school too late to get in with his 
father at Wichita, however, Bill has a good 
bunch to lean on in the persons of Hugh 
Quinn, Bill Tinker, and Getto McDonald. 
Bill is in his father’s old office from Col. 
Sam Amidon on down the line. 

Don Williams has gone down to Wa- 
mego to practice, he says he hopes to re- 
new a lot of old acquaintances his father 
had while he was in business in the county. 

J. Fred Darby of Eureka died some time 
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this spring, I am late hearing about it. 

Dick Barber of Lawrence is president of 
the Lawrence Chamber of Commerce. 

Arthur McCarty of Salina died Septem- 
ber 13th at Salina, he was a 33rd degree 
Mason, one of the very few among the Bar 
in Kansas. 

Marion Beatty addressed the P.T.A. As- 
sociation of Topeka recently on the subject 
of school children in Germany. The talk 
was the result of two years in Germany on 
the Military Court. The reports I hear is 
that the talk was exceedingly interesting. 

Bob Little has a new office just recently 
opened in the Bennett Building, Kansas 
City, Kansas. Bob is an enthusiastic hunter, 
I hear it said he took Jack Bond of El Do- 
rado out several mornings and much to 
Jack’s surprise he got back the same day 
with no ill effects. Jack, they tell me this 
hunting separates the men from the boys. 

Albert Ross, a new member of the Wyan- 
dotte County Bar, is learning the ways of a 
lawyer from Bill Scott and Bob Boyce with 
offices in the Bennett Building, Kansas 
City, Kansas. 

Jim Sullivan is in Buzz Hill’s old office 
taking over after Buzz went up. One thing 
I am not too clear on, Buzz sold Jim his 
office, one day a boy by the name of John- 
son announced he too was going to Wa- 
mego, the next day rented an office ready 
to move into, the next thing I knew Buzz 
appointed him as his clerk. Keep all com- 
petition down Buzz, your equity will be 
worth more and pay out faster. 

Ferd E. Evans, Jr., is now associated with 
Morris and Lang in the Brown Building 
in Wichita. 

Forty some boys were admitted to the 
state Bar in September after the hand shak- 
ing and congratulations were dispensed 
with, the class adjourned from the Kansas 
Supreme Court room to the Federal Court 
room, where Judge Walter Huxman pre- 
sides. Judge Huxman, not being sure the 
boys were United States citizens, first read 
them the oath of naturalization, before he 
admitted them to the Federal Court. Seems 
Harry Washington, in his haste, handed 
Judge Huxman the wrong oath to read. I 
feel as did the judge—The oath will do no 
harm—It might do some good. 

Carl Bell and Gray Dresie have a new 
firm with offices in the Bitting Building 
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in Wichita. Dresie and Bell is the young- 
est firm in Wichita at the moment. 

Judge Huxman, making the talk of the 
day at Buzz Hill's inaugural or baptismal 
—(which ever it might have been) —told 
the audience the way to be a successful 
judge was to stay clear away from politics. 
Why, Judge Huxman shame on you!—you 
would not for the world imply any of our 
judges ever played politics. 

Tom Raum is in with Kidwell, Darragh, 
Ball and Morton, of Wichita. 

I think Bob Morton is on Johnie Frank’s 
staff at the county attorney's office in 
Wichita. 

Duane Hamilton is in with Julian Rals- 
ton with offices in the Bitting Building in 
Wichita. Julian did me a big favor one 
day. I don’t think I ever thanked him. I'll 
do it now through the column. 

George Austin Brown has come into his 
own—he was appointed to succeed Ike 
Williams, who died some 30 days ago, as 
judge of the District Court of Sedgwick 
County. Congratulations George. 

The boys that took the Bar in Septem- 
ber all agree—It was a rough and tumble 
affair—so rough for three that were left 
behind. To the three let me say, try it 
again. Success is its own reward. 

Simeon Webb and Charlie Hill have 
formed a new firm in Pittsburg, moved to 
a new Office, on the third floor, with all the 
facilities of a big town organization. 

Andy Curran, one of the oldest in these 
parts, died about a month ago—as this is 
written on November 10th—at his home in 
Pittsburg. 

Larry Walker and Virgil Cooprider have 
formed a partnership as of January Ist, 
1950. This is the first change I know of 
as of January 1st of next year. 

Ben Humphreys and Tom Winters have 
bunked in together with an office in Gir- 
ard. I haven’t seen either one of them since. 
Glick Smith got out of the dog business. 
I must go over to Girard some day soon and 
renew acquaintances. Joe Gaitskill I under- 
stand is the Postmaster. 

Couple of new boys in Abilene—Dick 
Royer who goes in with Paul, his father, 
under the firm name of Royer and Royer 
—and Bill Guilfoyle who is in his late 
father’s office with John Lehman and Dee 
Romine. 
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Newspaper Clippings From Judge Ruppen- 
thal of Russell 

H. Ward Page, 73, senior member of the 
law firm of Page and Page died at his home 
at Topeka. He had been in ill health for 
about a year. 

Appointment of Edward H. Powers, 
Kansas City, Kansas, as attorney for the 
state civil service board has been announced 
by Governor Frank Carlson’s office. Powers 
succeeds Blake Williamson, also of Kansas 
City, who recently was named to the state 
social welfare board. 

Robert H. Miller, Miami county attor- 
ney, finished an argument to a jury at 5 
o'clock. Then he phoned to a hospital in 
Ottawa to see how things were. He was 
informed that a few minutes before he be- 
came the father of a third son, David Wil- 
liam. 

John F. O’Brien, former county attorney, 
was appointed Independence city attorney 
by City Manager W. C. Cavert. O’Brien re- 
places W. J. Burns. 

Henry Meade, 79, retired judge of the 
Wyandotte county probate and juvenile 
courts, died September 19. He had been in 
failing health since an automobile accident 
July 15. 

Fred Hall, well known lawyer at Dodge 
City, has been appointed national chairman 
of the legislative drafting committee of the 
Junior Bar conference of the American Bar 
association, according to William R. Eddle- 
man of Seattle, chairman of the conference. 
The committee is seeking to promote bet- 
ter legislative drafting and model laws 
throughout the nation. 

Hall, former county attorney, is active in 
civic affairs. In the war he served with the 
combined chiefs of staff of the United 
States, Canada and Britain in Washington. 

District Judge Russell C. Hardy, Kansas 
City, Kansas, spoke at a meeting of the Sa- 
line County Bar association. Members of 
the Kansas 30th judicial district were 
guests. Judge Hardy discussed the prob- 
lems arising in the administration of jus- 
tice. He emphasized that a lawyer's first 
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duty is as an officer of the court. His 
client is second. 

District Judge A. R. Buzick gave a short 
address as memorial to the late A. F. Mc- 


Attending from out of town were Dis- 
trict Judge James P. Coleman, Junction 
City; Probate Judge W. Lancaster, V. R. 
Moen, L. A. McNally, Cloyd Pugh, Minne- 
apolis; Lee Vaughn, president of Wyan- 
dotte County Bar Association, Kansas City; 
John J. McCurdy, Lincoln; and Harold 
Crowther, Salina, senior law student at 
Washburn University, Topeka. 

It seemed like but a short lapse of time 
between college graduation days in 1908 
and February 1949, when Judge Omer D. 
Smith of Salina paid us a post-hospital call 
the other day. Yes, that stretch of 41 years 
seemed only the culmination of the predic- 
tions made on the Washburn campus when 
Omer Smith looked even then like a lawyer 
and a jurist—his parts in dramatic club 
plays never removed him from character. 

Omer, who still cocks his little finger 
when he adjusts his specs and whose judi- 
cial expression hasn’t varied from inheri- 
tance and his days in Supreme court service 
after college, has been practicing law in va- 
tious western Kansas towns the last 40 
years, including Beloit and Salina. 

A confirmed bachelor—strictly by choice 
because he was a much sought-after man 
on the campus—a humanitarian, a student 
of law, and a warehouse of humor, Judge 
Omer Smith flipped the 40 years aside and 
brought us clear back to the old fraternity 
days when all questions of grocery bills, 
house mother pay, pin & party expense and 
Greek procedure were left to Omer for 
sober decision 

Members of the Ellis County Bar Asso- 
ciation attended the Brotherhood Luncheon 
at the Lamer Hotel, Friday, February 25, 
1949, honoring W. L. Sayers of Hill City. 
Mr. Sayers is a highly respected Negro 
member of the legal profession in this sec- 
tion of Kansas. Both Mr. Sayers and Mrs. 
Sayers attended the luncheon. 





STUDENT ASSOCIATES 


NEW STUDENT ASSOCIATES 
SINCE AUGUST, 1949 


of the Bar Association of the State of Kansas 


Adsit, Boyd D., Topeka 
Ahearn, James E., Topeka 
Allen, Adrian J., Topeka 
Anderson, G. D., Topeka 
Barrett, Dick, Topeka 
Berry, Roy E., Topeka 
Betsher, Charles A., Topeka 
Bradbury, Charles H., Topeka 
Buehler, C. L., Topeka 
Calvert, Starr, Jr., Topeka 
Carman, Frederic J., Topeka 
Carnahan, G. E., Topeka 
Carson, D. S., Topeka 
Christner, J. F., Topeka 
Cramm, J. W., Topeka 
Crow, S. A., Topeka 
Dewey, Zane G., Topeka 
Dimmitt, Bill, Topeka 
Dixon, Wm. V., Topeka 
Dunn, John, Topeka 

Elder, J. F., Topeka 

Engle, James S., Topeka 
Escola, C. R., Topeka 

Fair, Dale, Jr., Topeka 
Fellers, D. W., Topeka 
Fleming, K. A., Topeka 
Fletcher, Al, Topeka 

Foltz, O. D., Topeka 

Foster, Ralph B., Topeka 
Green, Charles D., Topeka 
Haney, W. E., Topeka 
Healy, Pat, Topeka 
Herndon, Lloyd L., Topeka 
Hiss, W. W., Topeka 
Holloway, L. A., Topeka 
Honeyman, Bill G., Topeka 
Hope, Clifford R., Jr., Topeka 
Hope, James H., Topeka 
Hughes, L. S., Topeka 
Johnson, R. W., Topeka 
Johnston, W. G., Topeka 
Kaarbo, Ronald, Topeka 
Kimmel, Kenneth, Topeka 
Loveless, E. H., Jr., Topeka 





Martin, J. B., Topeka 
McLemore, N. M., Topeka 
Michaud, Gerald L., Topeka 
Miller, Richard, Topeka 
Miller, Will J., Jr., Topeka 
Mueller, Norbert O., Topeka 
Mullikin, W. R., Topeka 
Murray, Bill, Topeka 
Nordling, L. E., Topeka 
Nordling, Leland, Topeka 
O'Hara, Ted, Topeka 
Ong, William K., Topeka 
Osmer, William A., Wamego 
Perry, Howard I., Topeka 
Pomeroy, Frank, Topeka 
Probasco, Wayne, Topeka 
Quinlan, Jack A., oTpeka 
Render, Richard A., Topeka 
Renner, Clarence E., Topeka 
Riseley, Mildred, Topeka 
Sawhill, Walter A., Topeka 
Schneider, Leonard, Topeka 
Scott, George A., Topeka 
Semler, Darel P., Topeka 
Shultz, F. Russell, Topeka 
Skaggs, J, F., Topeka 
Smith, Donald C., Topeka 
Smith, L. D., Jr., Topeka 
Spurrier, Stanley, Jr., Topeka 
tahl, W. F., Topeka 
Stevick, Bill M., Topeka 
Stiles, W. A., Tope 
Stillings, William E., Topeka 
Stinson, Dale B., Jr., Topeka 
Stover, Robert F., Topeka 
Tack, James D., Topeka 
Tiffany, George E., Jr., Topeka 
Trail, Ray, Topeka 
Trusdale, W. P., Topeka 
Vickers, Ernest N., Topeka 
Vosburgh, Donald C., Topeka 
Wall, Willis W., Topeka 
Weigand, Francis G., Topeka 
Winkler, Wendell, Topeka 








The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 

at the Jayhawk; Topeka’s newest and finest hotel. 

e 300 Modern attractive e Convenient, Easy to find 
rooms Location 

e Air Conditioned Coffee e Reasonable, moderate rates 


Shop and Dining Room ¢ Complete Banquet and Ball 
e Garage and Theatre in Room Facilities — Roof 
connection Garden 


tole! Jl HR noreL JAYHAWK TOPEKA 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


PoE ILLS rss wre 


Barney L. Aus, President Frank L. Ripp.e, Manager 























Better Than Ever 


A Second Series of ALR 


MERICAN LAW REPORTS have 

served the legal profession since 1919. 

Its annotations have been the greatest 
timesaver in legal research available. 


Now greater speed and accuracy in re- 
search are furnished by ALR Second 
Series, which includes among other new 
features the following decided improve- 
ments: 


@A Summary appearing at the head of 
each reported case which will give you 
the salient facts and the over-all holding 
of the case in a few seconds’ reading time. 


@Each individual annotation will have 
at the start of the annotation a fact-word 
index of material therein. 

@A new “3 in 1” indexing service cumu- 
lated with each volume containing (1) 
a new paragraph digest, (2) a word index 
to annotations, and (3) Blue Book serv- 
ice which will give citations to supple- 
mental decisions as they appear in current 
reports for all annotations in ALR 
Second Series. 


This unique current law service, its in- 
formation made instantly available, is in- 
dispensable to the modern law office. 


Only once in a lifetime of practice comes 
the opportunity to subscribe at the very 
start of a great series. ALR Second Series 
is available at a very moderate cost. 


We have prepared a free brochure which de- 
NS ae 2 scribes in detail the advantages of this new 
; See ALR Second Series service. Either associate 
Sar ™ g publisher will forward this brochure together 
with our attractive charter subscriber offer. 


ad 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY - - - San Francisco 1, California 
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What It Is— 
What It Does— 
How It Does It— 


You may know Shepard’s Citations by that good 
reputation which is spreading day by day. You 
may know it in the terms of owner’s praise, for 
it is a unit of research that lawyers recommend 
to their associates and friends. 


You may know it when you see it by its striking 
red covers. 


But that isn’t really knowing Shepard’s Cita- 
tions. Write us for a copy of “How to Use 
Shepard’s Citations” so you may fully under- 
stand what it is, what it does and how it does it. 


That is the only way to know why tens of thou- 
sands of lawyers refer to Shepard’s Citations as 
“An Absolutely Indispensable Unit in Legal Re- 
search.” 


Shepard’s Citations 
Colorado Springs 
Colorado 











Do You Know 2??? 


IT COSTS LESS T0 BUY 
| COSTS LESS T0 USB 
} COSTS LESS TO MAINTAIN 











THE MODERN 
GAS RANGE 


Tur Gas ServiceCo. 
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ADDRESS CHANGES SHOULD BE PROMPTLY REPORTED 


If your address has changed since you last received a copy of your Bar Journal, 
you may not receive subsequent issues of the Journal to which you are entitled. 


The Secretary of the Bar Association of the State of Kansas and the Editor 
of this Journal are endeavoring to keep the mailing list up-to-date. Many 
erroneous addresses are corrected from information received from “grape-vine” 
sources. Such corrections could be made more promptly and efficiently if the 
members themselves would notify the Secretary or the Editor. 


Anyone who has paid his or her current dues to the Association and com- 
plains about not receiving the Journal, should be advised to communicate at 
once with either the Secretary of the Association or the Editor of the Journal. 
A letter or post card addressed to either of the following will help keep the 
mailing list up-to-date: 

Beryl R. Johnson, County Court House, Topeka, Kansas. 

Franklin Corrick, Third Floor, State House, Topeka, Kansas. 





